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EXECUTIVE SUMMARY 

In 1998, two Senegalese non-nationals were brutally murdered in a crowded train travelling between Johannesburg and Pretoria. This violent event was of great concern to human rights organisations in the country and lead to a consultative process through which the Braamfontein Statement was developed. This document was a principled condemnation of the rising levels of xenophobia evident in South Africa and later formed the foundation for the Roll Back Xenophobia Campaign: National Plan of Action, a partnership project of the South African Human Rights Commission (SAHRC), the United Nations High Commissioner for Refugees (UNHCR) and the National Consortium on Refugee Affairs (NCRA). In 1999, after the SAHRC received alarming complaints of the conditions of arrest and detention of persons deemed to be non-nationals, two reports were commissioned which highlighted serious human rights violations at the hands of arresting officials and at the Lindela Repatriation Centre. These processes were followed by the National Conference on Racism held in Johannesburg in 2000 and the UN World Conference Against Racism and Xenophobia (WCAR) hosted by the South African government in 2001. 

In November 2004, the Parliamentary Portfolio Committee on Foreign Affairs (Portfolio Committee) together with the South African Human Rights Commission (SAHRC) held open hearings on xenophobia and problems related to it as a follow up to the recommendations made at the 2001 UN World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerances. South Africa’s foreign policy is based on the promotion of human rights and issues like xenophobia have the potential to impact negatively on South Africa’s reputation in foreign relations. The basis for the SAHRC’s participation at these hearings was its constitutional mandate as set out in Section 184 (1) and (2) of the Constitution. The hearings were held in light of ongoing allegations of human rights violations despite the abovementioned measures that have been undertaken to combat xenophobia. 

The following allegations were brought to the SAHRC: 

· South Africans have negative attitudes towards foreigners based on unfounded myths and stereotypes; 

· Members of the South African Police Service (SAPS) abuse their powers through arbitrary arrests and detention of foreigners; destruction of legal documents and bribery, corruption and extortion; 

· Officials at the Department of Home Affairs (DHA) violate their rights to just administrative action through unacceptable delays in processing applications and bribery and corruption; 

· Security officers at the Lindela Repatriation Centre violate human rights through inhuman treatment such as assault and bribery of detainees. 

The hearings were held over three days in November 2004. The terms of reference for the hearings were: to come to an understanding of the state of xenophobia in South Africa; to respond to the concerns of South Africans; to get a better understanding of the underlying causes and manifestations of xenophobia; to assess the effects of xenophobia on non-nationals; to consider the impact of xenophobia on South African society as a whole and to review measures taken so far to combat xenophobia. 

This report is based on the background research paper commissioned for the hearings and the evidence and information that was presented to the hearings. The report includes information on the international and national legal framework governing the protection of non-nationals in the country. The report structure and content is guided by the terms of reference and concludes with recommendations that were made to the hearings. 

Findings

Evidence at the hearings confirmed research findings suggesting that South Africans are exceedingly xenophobic. The underlying causes of xenophobia are complex, varied and interlinked and include South Africa’s racist and segregationist history along with extreme levels of poverty. Xenophobia is underpinned by unfounded myths and stereotypes fuelling negative perceptions of foreigners. In South Africa, myths include fears that foreigners are an economic threat, a physical threat and are used as a political scapegoat for the slow pace of service delivery. 

Xenophobia in South Africa has a particularly racialised expression with largely black African foreigners facing abuse and discrimination. Xenophobia was found to impact on the ability of foreigners to meet their socio-economic needs such as seeking employment, accommodation, health care, education and social security. Those tasked with the protection of foreigners, such as the South African Police Service (SAPS), the Department of Home Affairs (DHA) and the Lindela Repatriation Centre, were found to display the highest levels of xenophobia, despite government’s condemnation of it.

It was found that xenophobia undermines the human rights culture of South Africa’s Constitution in that it perpetuates exclusion, undermines our international commitments and discourages skilled migration. Ongoing evidence of South Africans being victimised as suspected non-nationals highlighted the interrelatedness of all human rights and the need to protect the rights of the most vulnerable groups to ensure the integrity of the system for all. 

Recommendations

A range of recommendations emerged from the hearings and related to clarifying the roles of different actors and strategies to be adopted. The Roll Back Xenophobia Campaign: National Plan of Action, the SAHRC Lindela Reports, the Millennium Statements and the UN WCAR contain additional recommendations to be implemented. 

Roleplayers 

Government 

Participants at the hearings called for greater intergovernmental coordination and leadership. This could be done through: 

· Acknowledging that migration issues are cross cutting and thus affect all government departments.
· Establishing an inter-governmental body using the recommendations developed during WCAR, the National Conference on Racism and the Roll Back Xenophobia Campaign as a platform for action. 
· Political leaders taking a principled position by unequivocally denouncing xenophobia. 
· Researching the Johannesburg Stakeholders Forum as a possible best practice model for multisectoral coordination and cooperation. 
· Allocating resources for measures to combat xenophobia. 
· Supporting newly arrived asylum seekers to integrate by assisting them to learn local languages, cultural practices and way of life. 
· Clarifying, defining and coordinating the roles and responsibilities of law enforcement in respect to immigration control. 
· Enforcing the Prevention and Combating of Corrupt Activities Act 2004 (Act no 12 of 2004).
Department of Home Affairs

Urgent transformation of the DHA was called for. This includes:

· Implementing the reforms outlined in the Turn Around Strategy to reinforce credibility and integrity into the asylum process. 

· Enforcing anti corruption mechanisms.

· Undertaking xenophobia, diversity and human rights training. 

· Initiating a process to deal with the backlog in asylum applications. 

Lindela Repatriation Centre

With the Lindela Repatriation Centre once again a focal point for ongoing human rights violations, the call for interventions included: 

· Monitoring the Lindela Repatriation Centre to assess the observance of human rights in the process of apprehension, arrest and detention of immigrants. 

· Extending the work of the Judicial Inspectorate to include oversight of the repatriation centre. 

· Ensuring that the DHA and Lindela develop detailed minimum standards with regards to procedures to be followed in the arrest, detention and treatment of detained immigrants. 

· Reviewing the recommendations made in the SAHRC 1999 Illegal? Report into the Arrest and Detention of Suspected Undocumented Migrants and the SAHRC 2000 report Lindela: At the Crossroads for Detention and Repatriation. 
SAHRC

Despite SAHRC’s ongoing involvement in anti-xenophobia activities, the following was recommended:

· Reviving the SAHRC role in the Roll Back Xenophobia Campaign. 

· Raising visibility in the struggle against xenophobia. 

· Reporting on refugees and asylum seekers in the SAHRC socio economic rights reports. 

· Establishing an institutional structure and programme to support the DHA to deal with xenophobia. 

Civil society 

Civil society organisations have, to date, led efforts against xenophobia. The following recommendations emerged for civil society: 

· Continuing to engage in service provision, lobbying and advocacy and legal interventions to ensure the rights of foreigners remain on the public agenda. 

· Exploring the potential for religious organisations to play a greater role. Religious organisations have the power to reach people from all walks of life and provide them with information as well as play a role in uniting people. 

· Networking with other like-minded partners such as trade unions, the business sector and seeking contributions from the refugee and migrant community themselves. 

· Continuing to play a watchdog role and to hold government accountable to its commitments.

· Implementing the provisions of the WCAR NGO Forum Declaration and Programme of Action. 

· Strengthening support for the Roll Back Xenophobia Campaign. 

Private sector

Although there were no private sector participants at the hearings, the following recommendations were made, 

· Reviewing restrictions on foreigners ability to open bank accounts, particularly for refugees and asylum seekers. 

· Recognising and utilising the skills and experience of foreigners. The private sector needs to be made away that refugees and asylum seekers do not require separate work permits. 

· Business leaders to lend their voice in unequivocally condemning xenophobia. 

Strategies 

A number of strategies were highlighted as having the ability to counter xenophobia. These are mentioned below. 

Increase personal interactions

· Facilitating increased personal contact with foreigners by all stakeholders. The Southern African Migration Project found that people with the most contact with foreigners were the least likely to be xenophobic. 

Policy

· Developing inclusive socio-economic policies in the areas of social welfare, health, education and housing . 
· Viewing migration as a developmental rather than policing issue. 
Refugee Council

· Establishing a Refugee Council which would be made up of representatives from government, NGOs and international organisations to discuss, formulate and implement strategies to deal with issues relating to refugees. 

Education and Training

· Conducting training programmes specifically on refugee and migrant rights for officials of the Department of Home Affairs and the SAPS. This training should be extended to Members of Parliament and all sectors of the civil service. The training should educate officials on the different types of migrants and to challenge xenophobic perceptions where they emerge. 

· Including studies of African countries and the causes of forced migration in the school curriculum. 

Public Awareness

· Informing the South African public of the different types of migrants and their rights in SA. This includes awareness of the forms of identification issued to foreigners. 

· Providing people with nuanced and accurate information through the media. The media was seen as playing a role shaping attitudes. Despite improvements, the media still perpetuates stereotypes and links refugees and migrants with crime, fraud, drugs and manipulative romantic relationships. 

· Instigating debate through government-hosted community radio programmes in local languages. The public broadcaster could be used to generate debate and encourage people to air their views. 

Regional cooperation

· Developing working relationships with National Human Right Institutions in the SADC region and to lobby for harmonisation of policies on immigration. 
· Developing a regional identity could lead to greater inclusivity. 
International instruments

· Ratifying the International Convention on the Protection of Migrant Workers and Members of their Families. 

Redress mechanism

· Establishing of a help line where verbal or physical abuse and corruption can be reported. 
INTRODUCTION 

The Parliamentary Portfolio Committee on Foreign Affairs (Portfolio Committee) together with the South African Human Rights Commission (SAHRC) held open hearings on xenophobia and problems related to it as a follow up to the recommendations made at the 2001 UN World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerances. In addition, South Africa’s foreign policy is based on the promotion of human rights and issues like xenophobia have the potential to impact negatively on South Africa’s reputation in foreign relations. The basis for the SAHRC’s participation at these hearings is its constitutional mandate as set out in Section 184 (1) and (2) of the Constitution.
 In terms of sub-sections (1) the SAHRC must: 

(a) promote respect for human rights and a culture of human rights; 

(b) promote the protection, development and attainment of human rights; and

(c) monitor and assess the observance of human rights in the Republic. 

Subsection (2) describes the powers of the SAHRC as follows: 

(a) to investigate and report on the observance of human rights; 

(b) to take steps to secure appropriate redress where human rights have been violated. 

PURPOSE OF THE HEARINGS

The SAHRC has been actively involved in the promotion and protection of the rights of non-nationals for a number of years. Complaints from 1998 led to the development and adoption of the Braamfontein Statement and the Roll Back Xenophobia Campaign: National Plan of Action. Two reports dealt with the conditions for detainees held at the Lindela Repatriation Centre.
 Despite these interventions, the SAHRC has continued to receive complaints of human rights violations of non-nationals mostly by authorities such as the South African Police Services (SAPS), government officials and officials at the Lindela Repatriation Centre. The following allegations were brought to the SAHRC: 

· South Africans have negative attitudes towards foreigners based on unfounded myths and stereotypes; 

· Members of the SAPS abuse their powers through arbitrary arrests and detention of foreigners; destruction of legal documents and bribery, corruption and extortion; 

· Officials at the Department of Home Affairs (DHA) violate their rights to just administrative action through unacceptable delays in processing applications and bribery and corruption; 

· Security officers at the Lindela Repatriation Centre violate human rights through inhuman treatment such as assault and bribery of detainees. 

TERMS OF REFERENCE FOR THE HEARINGS 

The Terms of Reference for the hearings were agreed upon by the Portfolio Committee and the SAHRC. The main objectives for the hearings were: 

1. To come to an understanding of the state of xenophobia in South Africa; 

2. To respond to the concerns of South Africans; 

3. To get a better understanding of the underlying causes and manifestations of xenophobia; 

4. To assess the effects of xenophobia on non-nationals; 

5. To consider the impact of xenophobia on South African society as a whole; and

6. To review measures taken so far to combat xenophobia and assess their effectiveness. 

PHASES LEADING UP TO THE HEARINGS 

The open hearings were conducted in different phases as outlined below: 

1. Commissioning the background document intended to provide members of the panel at the hearing with information pertaining to problems around xenophobia and how it manifests itself; 

2. Drafting and publishing the Terms of Reference to give direction on the scope and objectives of the hearings; 

3. Identifying key organisations and inviting them to participate at the hearings; 

4. Receiving submissions from the public relating to alleged xenophobia and problems relating to it; 

5. Hosting the open hearings; and

6. Drafting the report. 

METHODOLOGY

A Background  Paper was commissioned and written by academics and experts in the field.
 This document served to provide panelists with an in-depth understanding of historical, legal, social, economic and political issues underlying the scourge of xenophobia. Fourteen written submissions were received from NGOs, CBOs, government departments and individuals. Thereafter, the SAHRC and Portfolio Committee invited relevant roleplayers to participate in the public hearings from 2-4 November 2004. The hearings were held over three days before a panel consisting of Commissioners from the SAHRC and members of the Portfolio Committee. Representatives from more than twenty non-governmental organisations (NGOs), Community Based Organisations (CBOs), individuals and representatives from government made oral submissions during the open hearings. The themes of the hearings were the same as those illustrated in the Terms of Reference. 

Natural tensions emerged during the hearings that bear testimony to the vibrancy, robustness and increasing maturity of South Africa’s democracy. Submissions spoke of the strides made in the development of legislation and some policies, but spoke of a disjuncture between policy and practice. Three priority areas were identified. These included the need for transformation and transparency in the Department of Home Affairs, the SAPS and the Lindela Repatriation Centre.  South Africa was described as having one of the most liberal constitutions in the world and yet foreigners were unable to derive the same benefit from it. For some participants the tone of the hearings generated defensiveness, for others anger, others appreciated the opportunity for sharing and dialogue and there were also moments of lightness and humour. Ms Nojozi, the presenter for the Department of Foreign Affairs captured this when she said, ‘in a process of transformation, we will fall short of certain fulfilments, but I should think we need to say to people whom we are discriminating against, that as partners, we are in a process of ensuring that we are making it right.’ 

STRUCTURE OF THE REPORT 

The report strives to reflect the information that was collected through the background paper, the written submissions and the oral hearings. The report begins with an outline of the legal framework guiding the rights of non-nationals in South Africa. This includes international instruments that relate to the protection and realisation of the rights of foreigners in the country. The content report is guided by the objectives outlined in the terms of reference mentioned above. The report concludes with a summary of the recommendations that were presented to the hearings. 

BACKGROUND

Migration to South Africa is not new and is shaped by hundreds of years of migration from Africa, Europe and Asia. Pre-colonial Africa had well established corridors of trade and zones of warfare. Conflict within South Africa generated out migrations, starting with the Mfecane and extending through colonialism, segregation and forced displacement as a result of apartheid oppression. Migrant labour was drawn from across southern Africa to mines, factories and farms. In addition, hundreds of thousands of skilled South Africans have emigrated to various countries across the globe. 

Since 1994 patterns of migration have shifted with South Africa moving from an area of conflict to one of hope, peace and aspiration. The number of non-nationals coming to the country has increased with people coming for various reasons including tourism, trade, resettlement, investment opportunities, job opportunities or seeking asylum. Most of the new migrants are from the African continent and viewed in the context of South Africa’s President TM Mbeki actively and vocally promoting continental unity and cooperation, it is to be expected. The African Renaissance, the New Partnership for African Development (NEPAD) and the recent formation of the Africa Union (AU) all advocate for greater integration and cooperation in the development of the continent. South Africa is playing a leading role in these initiatives and positioning itself as a hub for cultural, economic, political and social exchange. The growing demand for skilled labour and entrepreneurs heightens the country’s reliance on people from other countries.
 

Many of those coming to South Africa do not intend to stay permanently but rather engage in circular migration. Cities are the primary destination for most international migrants, with Gauteng being the centre. Research has found that immigrants tend to be literate, relatively highly educated and from urban origins.
 

Migration is therefore highly complex with people moving for countless reasons. There is forced and voluntary migration. Voluntary migration includes people choosing to move for the purposes of tourism, pursuing work or study opportunities, visiting relatives etc. Forced migration occurs in situations of natural or ecological disasters (such as floods or drought) and those fleeing man-made disasters including environmental degradation or conflict and persecution. Because of the various reasons for migrating, there are numerous categories of migrants including: 

· Temporary migrants are tourists, foreign students or business people who would qualify for the relevant legal temporary migrant permit. 
· Permanent residents are people given permission to live in South Africa on a permanent basis. 
· Asylum seekers are people who have fled their country of origin to escape persecution or conflict in their home country and whose asylum claim has not yet been processed by the DHA. 
· Refugees are people recognized by the government as fleeing from persecution, human rights violations or armed conflict in their country of origin. They are given special status to remain in the country until it is safe for them to return home. 
· Economic migrants are people who have left their country of origin in search of better economic opportunities in another country. Increasingly these movements are the result of failing economies and extreme poverty. Economic migrants do not fit the definition of a refugee and therefore do not enjoy the same protection as those fleeing persecution. Economic migrants may enter the country with or without documents. 
· Undocumented/ unauthorized migrants are people without the necessary authorization to be in the country. They are a particularly vulnerable group with limited recourse should their rights be violated. 
LEGAL RIGHTS OF NON-NATIONALS IN SA

Constitution of South Africa

At the core of the Constitution of South Africa Act 108 of 1996 lie the values of human dignity, the achievement of equality and the advancement of human rights and freedoms. Chapter 2 contains the Bill of Rights which defines the human rights of all the people in South Africa. With regards the rights of foreigners, with few exceptions, all the rights, entitlements and obligations apply to ‘everyone’.
 The SA Constitution’s preamble explicitly states that ‘South Africa belongs to all who live in it,’ with no reference to place of birth or citizenship status. Even undocumented migrants are protected by the Constitution, especially with regard to the right to be treated with dignity and respect. 

International Instruments

There are a wide range of human rights laws which are pertinent to refugee and migrant protection. One of the most important is the Universal Bill of Rights which is comprised of the Universal Declaration of Human Rights and its two principal conventions, the 1966 International Convention on Civil and Political Rights and the 1966 International Convention on Economic, Social and Cultural Rights. 

South Africa has signed or ratified several international Conventions relating to the rights of non-nationals. These include: 

· The 1951 UN Convention Relating to the Status of Refugees 

· The 1967 Protocol Relating to the Status of Refugees

· The 1969 OAU (now African Union) Convention Governing the Specific Aspects of Refugee Problems in Africa

· The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) 1979

· The Convention on the Rights of the Child (CRC) 1989

· The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT) 1984

· The Vienna Declaration 1993 and the South African National Action Plan for the Promotion and Protection of Human Rights 1998. 

World Conference Against Racism: the Durban Declaration and Plan of Action

South Africa has committed to uphold the Declaration adopted at the UN World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance (WCAR) held in Durban 2001. Key provisions of the Programme of Action include commitments to:

· Eradicate poverty in areas where victims of racism, racial discrimination, xenophobia and related intolerance live; 

· Address the root causes of displacement and to finding durable solutions for refugees and displaced persons, including local integration where appropriate and feasible (paragraph 53); 

· Respect and implement humanitarian obligations relating to the protection of refugees, asylum seekers, returnees and internally displaced persons and note the importance of international solidarity, burden sharing and international cooperation (paragraph 54); 

· Incorporate special measures that give priority attention to the rights of children and young people, particularly girls. 

National legislation

There is a considerable body of domestic law relating explicitly and implicitly to the status of non-nationals in the country. Non-nationals are specifically mentioned in legislation on immigration and asylum processes, but are largely neglected in related socio-economic legislation and policy. 

Immigration Act 2002

The Immigration Act replaced the Aliens Control Act when it was passed in 2002. This act defines the legal categories of non-nationals and includes temporary migrants, undocumented migrants, asylum seekers, refugees and immigrants. Each one has its own specific rights and obligations. 

The Refugees Act No 130 of 1998

The Refugees Act No 130 of 1998 (hereafter referred to as the Refugees Act) came into operation in April 2000. International standards relating to the treatment of refugees are fully reflected in the Refugees Act. Refugees are entitled to the same rights as citizens except the right to vote. Section 27 of the Refugees Act speaks of the full legal protection for refugees including the provisions in Chapter 2 of the Bill of Rights. Section 27g specifies that refugee receive the same basic health care and education as South Africans do. The Refugees Act defines a refugee as someone who: 

(a) owing to a well-founded fear of being persecuted be it for reasons of his or her race, tribe, religion, nationality, political opinion or membership of a particular social group, is outside the country of his or her nationality and is unable or unwilling to avail himself or herself of the protection of that country, or, not having a nationality and being outside the country of his or her former habitual residence is unable, or, owing to such fear, unwilling to return to it; or

(b) owing to external aggression, occupation, foreign domination or events seriously disturbing public order in either part or the whole of his or her country of origin or nationality, is compelled to leave his or her place of habitual residence in order to seek refuge elsewhere, or

(c) is a dependant of a person contemplated in paragraph (a) or (b). 

The Act outlines the process of status determination. The process begins with the issuing of a section 23 permit at the border post. This is a 14-day temporary permit to allow the applicant time to get to one of the 5 Refugee Reception Offices. At the Refugee Reception Office, an eligibility form is completed and the applicant is given a section 22 asylum seeker
 permit. After a Status Determination Hearing, it is supposed to take 6 months for the claim to be processed. If the application is successful, the asylum seeker is given a refugee permit, a section 24 permit that is valid for two years. The refugee is entitled to an identity document. If the person retains refugee status for a period of 5 years or longer, they are entitled to apply for permanent residence. Should their claim be rejected, they may appeal the decision. Unlike many other countries, South Africa has chosen local integration over confinement in camps. 

The Promotion of Administrative Justice Act 2000

The Promotion of Administrative Justice Act sets out the recourse for an applicant experiencing negative administrative action. The act notes that failure to take a decision constitutes negative administration. It allows for reviews and appeals before a magisterial court. 

THE EXTENT OF XENOPHOBIA IN SOUTH AFRICA 

That South Africa is an extremely xenophobic society has been confirmed by a number of research studies using methodologies allowing for international comparison.
 According to Crush (2000), ‘intolerance is extremely pervasive and growing in intensity and seriousness. Abuse of migrants and refugees has intensified and there is little support for the idea of migrant rights.’
 In a Wits university study (2004) 64.8 per cent of the respondents thought it would be a positive thing if most of the African refugees and migrants left the country.
 The high levels of xenophobia were affirmed by the majority of the participants at the hearings. Bemma Donkoh of the UNHCR said, ‘xenophobia-related sentiment has, increasingly, taken on more sinister and menacing, but subtle forms, with public servants selectively victimising refugees, asylum seekers and even those South Africans whom they mistake for foreigners.’ 

UNDERLYING CAUSES OF XENOPHOBIA 

The causes of xenophobia are complex and varied, but are underpinned by unfounded myths and stereotypes fuelling negative perceptions of foreigners. There are a number of theories as to why xenophobic sentiments are so widely held in South Africa. These include links to South Africa’s racist and segregationist history and extreme levels of poverty. This section looks at some of the myths that are informing perceptions of foreigners.

Lack of information on foreigners and their rights
That many South Africans lack both knowledge of and contact with foreigners is an underlying cause of xenophobia in South Africa. One respondent at the hearings said, 

this thing of hating foreigners is being done by the authorities. The authorities are the ones who built this bridge between the foreigners and the locals because there is no education of knowing what is happening from these people and there is no one coming to us and telling us why you have to accept these people. That is the thing that we have.

Ignorance on the different types of foreigners, root causes of migration and unfamiliarity with different cultures has fuelled the development of myths relating to foreigners. These myths perpetuate xenophobia and further insulation of communities on all sides. Prevalent misconceptions are that South Africa is being overrun with foreigners; that foreigners are a burden on social services; that foreigners are an economic threat and that immigration can be stopped. 

The common perception that South Africa is being overrun by foreigners is not supported by available data. The 2001 census indicated that there were 345 161 non-South Africans in the country. Other estimates put to total number of foreign migrants between 500 000-850 000. In a country of more than 40 million, these are significant, but not overwhelming figures.
 The UNHCR informed the hearings that Africa currently hosts 4.2 million refugees of which about 100 000 reside in South Africa. It was noted in the hearings that if the number of refugees in Africa is disproportionately high, the number of refugees living in South Africa was disproportionately low. 
Perception that foreigners are an economic threat

Xenophobia is often linked to insecurity and fears that uncontrolled migration will negatively impact on the distribution of limited resources and create unwanted economic competition. A common explanation for xenophobia is that non-nationals are seen as a threat to citizen’s access to jobs, grants and social services. In a country with unemployment at around 40 per cent, these fears are heightened as migrants are seen as better educated, more experienced and willing to work for lower wages. 

There is little concrete evidence that non-nationals represent a significant drain on the state’s financial resources and in fact cross border trading impacts positively on the economy. The Wits research (2004) found that non-South Africans were more likely to have hired someone to work for them in the past year than the South Africans amongst whom they lived.
 

Perception that foreigners are a physical threat 

Many South Africans fear foreigners because of an assumed link between non-nationals and the high crime rate. The media and some politicians have been seen to promote the assumption that non-nationals are inherently inclined towards criminality. Stories of Nigerian drug lords, Chinese mafia and Zimbabwean car thieves populate public discourse. Empirical data however, suggests that foreigners are a disproportionately small criminal threat. National police statistics published in 1998 showed that foreigners made up 2 per cent of the arrests.
 Many of the non-nationals who are arrested are charged with immigration related offences which are administrative rather than criminal in nature. The hearings heard evidence that far from being perpetrators of crime, non-nationals were more likely to be victims of crime than South Africans. 72 per cent of migrants reported that they or someone lived with had been a victim of crime in the country, compared with 56 per cent of South Africans.
 

In addition to crime, non-nationals are blamed for the high HIV/AIDS rates in the country, are seen to be ‘stealing’ South African women and contributing to declining morality. 

Perception that foreigners are taking over South African cities

Most migrants coming to South Africa choose the cities as their destination. During apartheid, cities were exclusively white, but have subsequently been abandoned through ‘white flight’ to the suburbs and reclaimed by black internal migrants. The convergence of black South African migrants and foreign migrants in densely populated and poor urban areas is giving rise to claims to exclude those without South African citizenship.
 

Creation of the ‘other’

South Africa’s background of separate development fostered an environment of distrust between the various so called ethnic, tribal and racial groups within South Africa. Reconciliation between South Africans long divided has posed tremendous challenges. There are speculations that in unifying a nation of tremendous diversity, a shared, foreign threat can serve a unifying role.
 Foreigners seen as most ‘different’ and in this context are often people who are darker, speak another language, dress differently, are taller, shorter etc would be the likely victims in this scenario. This is supported through the case of Bushbuckridge presented by Tara Polzer. She found that former Mozambican refugees and labour migrants in the area are largely socially integrated and now have permanent residence. She attributed this integration to the shared Shangaan identity and thus there was not a perception of strangeness or ‘otherness’. Despite the poverty of the area, the resource scarcity had not lead to xenophobia.

Racism and isolation 

Widespread discrimination is likely to be a consequence of a mindset rooted in the apartheid era racial categorization, political fragmentation and isolation that was created through sanctions against apartheid. The insularity of South Africans was spoken of during the hearings. One participant said, ‘before 1994 we were not knowing that South Africa will be the home of Africans.’ The Hon. NN Mapisa-Nqakula, Minister of Home Affairs concurred that South Africa’s re-entry and interaction with other nations came at a time when within South Africa there was little integration, 

This development found a society that was not ready for or familiar with this level of coexistence, a society which itself was polarised and whose experience had been that of deep-seated animosity and intolerance. To many in our country, the opening of our country to people of other nations was viewed as competition for resources and the newly founded fruits of freedom. 

Foreigners as a political scapegoat

The South African Constitution guarantees an impressive array of socio-economic rights. The past ten years has however seen enormous challenges to service delivery and with increasingly frustrated communities, claims that foreigners are burdening the government provide a ready excuse for these shortcomings. This serves as a distraction from the underlying constraints inhibiting service delivery and poverty alleviation. That foreigners are not the beneficiaries of housing developments, infrastructure improvements, social grants and that they have difficulty in accessing services such as education and health care would debunk those arguments as unfounded. 

MANIFESTATIONS OF XENOPHOBIA 

The South African Constitution and the Bill of Rights expressly guarantee rights to everyone. Discrimination against foreigners is therefore a violation of the South African constitution and particularly the provisions related to equality and dignity. Although constitutional provisions with regards trade and occupation apply to citizens, migrants with work permits and refugees and asylum seekers do have the right to work in South Africa legally. All the entitlements that come with legal recognition are underpinned by appropriate documentation and thus there is a link to access to just administrative action. There is strong evidence that non-nationals living in the country suffer from systematic discrimination, social exclusion and political alienation.
 

Racialised xenophobia 

Xenophobia in South Africa has a particularly racialised expression. It is largely black African foreigners who are called derogatory names and face abuse and discrimination. The racial dimension of South African xenophobia was viewed by respondents to the hearing as the most disturbing. It was described as a colonial legacy of internalised oppression and Afro pessimism. 

Employment and livelihoods

Although constitutional provisions with regards trade and occupation apply to citizens, many migrants have legal work permits and refugees and asylum seekers are permitted to work. The Refugees Act provides a framework for asylum determination, but if fails to explain how they are supposed to realise their socio-economic rights. Refugees and asylum seekers are not accorded any material assistance from the government and are required to meet their own socio-economic needs. Although usually well educated and skilled, foreigners arrive in a context of about 40 per cent unemployment. In addition, there are particular obstacles inhibiting their entry into the economy. These obstacles include: 

· Lack of identity documents. The issue of identity documents is key in securing employment. Even those in the country legally are often unable to secure usable or recognisable identity documents. Employers often request that refugees get work permits when being a refugee itself ensures the right to work. 

· Recognition of qualifications. Many highly educated and skilled non-nationals are doing unskilled work because their qualifications are not recognised or because of requirements to undertake additional training. 

· Discrimination. Certain sectors have attempted to exclude foreigners. The Security Industry Regulating Authority (SIRA) is one such body that has attempted to make SA citizenship a criterion for registration. The security industry has been one of the greatest employers of refugees and asylum seekers where many have experienced high levels of exploitation. 

· Lack of family support and networks. New arrivals and particularly refugees do not have extended family and friendship networks in South Africa to support them through financial hardship. 

· Bribery and corruption. The African Council of Hawkers and Informal Business gave testimony of local authorities demanding bribes in exchange for informal sector trading rights. This created tensions between local and foreign hawkers with the perception created that foreigners were more able to afford the bribes. 

· Exploitation. Undocumented migrants are particularly vulnerable to exploitation by unscrupulous employers who prefer to pay cheaper wages than what would be expected from South Africans. There are ongoing accounts of undocumented labour being used in agriculture and then just before pay day, the employer calls the police to deport them. 

· UIF. Complaints had been received of the Unemployment Insurance Fund being unwilling to receive and process claims for unemployment benefits lodged by refugees despite the necessary contribution having been made by such refugees. 

Accommodation

Section 26 of the Bill of Rights states that, 

(1) Everyone has the right to have access to adequate housing. 

(2) The state must take reasonable legislative and other measures, within its        available resources, to achieve progressive realisation of this right. 

(3) No one may be evicted from their home, or have their home demolished,     without an order of court made after considering all the relevant circumstances. 

Most refugees and migrants live in overpriced and overcrowded urban settings. Evidence presented to the hearings suggests that migrants pay more for accommodation than South Africans. The Wits survey in Johannesburg found that 59 per cent of non-South Africans paid more than R800 per month for accommodation compared to 37 per cent of South Africans.
 It is not uncommon for non-nationals to have close to ten people sharing a room, often requiring that they sleep in shifts and sleep in bathrooms and hallways. Overcrowding has negative effects on the health, security and economic productivity of the residents. Despite often appalling living conditions, foreigners prefer to live in the city citing high levels of xenophobia, violence and crime in townships.

The South African Human Rights Commission (SAHRC) 2000/2002 4th Socio Economic Rights Report noted that refugees and asylum seekers are excluded in housing policy.
 With regards housing, the SAHRC report (2000/2002) concludes that,

Despite the fact that South Africa acceded to the 1951 Convention Relating to the Status of Refugees, none of the instated measures by the national government and the respective provincial departments make provision to provide transitional housing for refugees and asylum seekers. Reasonableness should be interpreted within the context of the Bill of Rights. Section 26 guarantees “everyone” the right to have access to adequate housing. The word “everyone” includes refugees and asylum seekers and is not only restricted to citizens of the Republic. The Constitution requires that everyone be treated with care and concern irrespective of their country of origin or background, as long as they are within the Republic. It is common cause that South Africa, like any other politically stable country has a significant number of refugees. According to Grootboom, a programme that excludes a significant segment of the society cannot be said to be reasonable.

The SAHRC report 2000/2002 indicated that article 21 of the Convention Relating to the Status of Refugees obliges the government to provide housing to refugees. Hence, the national government is under an obligation to develop policy guidelines as well as the criteria to provide housing to people who are uprooted from their countries of origin by circumstances beyond their control.

Financial services

Current banking legislation prevents anyone except permanent resident and citizens from opening bank accounts. This policy may however be waived on a discretionary level as is done for people on temporary work contracts. 

Migrants’ inability to access secure banking has manifold consequences. A lack of access to financial services limits the ability of migrants to invest in the city. They are less likely to grow small businesses and create employment for South Africans. Without access to the formal economy, the government is denied revenue. Foreigners struggle to secure their money and are thus more often victims of crime as they are forced to carry their earnings on them personally or hide them in their homes. Many employers require a bank account into which they deposit wages. Those denied banking services are therefore also denied opportunities for employment. 

Divided religious groupings

One avenue of possible integration is through common religious expression. Although many churches and mosques are key players in promoting the rights of foreigners and as service providers, the apartheid legacy of divided religious worship remains and impacts on foreigners. The church was cited in the hearings as sustaining racism and xenophobia and not optimally using religion as an avenue for cultural sharing and integration. Many foreigners are forming their own religious organisations to ensure familiar ways of worship in their own languages. These exclusionary practices perpetuate social isolation. 

Physical security

Section 12 (1) of the Bill of Rights speaks to freedom and security of the person. This includes the right not to be deprived of freedom arbitrarily; not to be detained without trial and to be free from all forms of violence from either public or private sources. Section 12 (2) mentions the right to bodily and psychological integrity. 

Foreigners in South Africa feel particularly vulnerable and physically threatened. In Johannesburg, 81 per cent of non-nationals felt unsafe compared to 38 per cent of South Africans.
 Foreigners’ marginalisation and vulnerability is exploited by criminals, SAPS and unscrupulous South Africans.  In addition, there is evidence that the police do not provide non-nationals with adequate protection when their rights have been violated. This reinforces attitudes that foreigners do not belong and are not worthy of protection. 

Government

Some participants in the hearings felt that xenophobia from the general public had declined, but identified institutional xenophobia as thriving. One participant said, ‘it is the system that is promoting xenophobia’. Bemma Donkoh of the UNHCR supported these claims in her presentation to the hearings, ‘our refugee protection monitoring activities suggest that xenophobia-related sentiments are increasingly taking on a more sinister and menacing, but subtle form, with public servants selectively victimising refugees, asylum seekers and even those South Africans whom they mistake for foreigners.’ Restrictive policies and discriminatory practices against foreigners were seen as promoting hostility. Landau (2004) suggests that for many in Johannesburg, the ideal would seem to be a ‘world class African city’ without many of the Africans.
 

The perception that xenophobia was becoming institutionalised and expressed by immigration and other government officials was seen as particularly serious by participants in the hearings. One respondent said, ‘little action seems to be taken against such type of behaviour. What message is it sending if the senior officials do not react? It creates the impression both for the immigrant and the official that this is supported by my seniors and I think this needs to be debunked.’ 

Evidence of institutional xenophobia was provided relating to the conduct of SAPS, the DHA, the Department of Health, the Department of Education, the Department of Social Development and the Lindela Repatriation Centre. 

SAPS

The SAPS Code of Conduct, the SA Police Service Act and the Criminal Procedure Act all require that SAPS officials uphold and protect the fundamental rights of every person in the country. Despite this, presentations to the hearings alleged that non-nationals were targets of police harassment, extortion and corruption. The Wits University survey found that 71 per cent of non-nationals reported having been stopped by the police compared to 47 per cent of South Africans. There have been ongoing reports of non-nationals having their identity papers confiscated or destroyed to justify an arrest. The hearings heard that many police officials are aware of foreigners need to carry their cash on them and thus, ‘some police officers have come to see foreigners as mobile ATMs’.
 Profiling of illegal foreigners was alleged done with skin tone, language, hairstyle and manner of dress being the markers. A number of police anti-crime blitzes have been seen as veiled attempts at ridding the country of unwanted foreigners. For those facing deportation, there were reports of foreigners paying to jump off moving trains.

The SAPS presenter at the hearings, Mr Van Graan, informed the hearings that diversity training had been conducted with 25 000 staff members. He indicated that reported corruption amongst officials was dealt with decisively. He informed the hearings that the reasonable grounds test in section 41 of the Immigration Act stipulates that no person may be detained on the basis of their physical appearance. A difficulty in countering SAPS abuse is that the unequal power relations between vulnerable migrants and law enforcement officials mean that many foreigners fear reporting acts of abuse and corruption and that more proactive steps were necessary to combat it. 

The Department of Home Affairs 

Section 33 (1) of the Bill of Rights states that, ‘everyone has the right to administrative action that is lawful, reasonable and procedurally fair.’ Participants at the hearings commended the rights based framework contained in the Refugees Act although concern was raised that the Immigration Act 2002 is seen as a law that effectively authorises Home Affairs agents to conduct searches, arrests and deportations without reference to other constitutional or legal protection.
 With regards the need for a rights based implementation of legislation; the Department of Home Affairs was flagged as a key department needing to take aggressive measures to combat xenophobia. Administrative incapacity, bureaucratic bungling, corruption and xenophobia undermine human rights principles of just administrative action, equality and dignity.  Lengthy bureaucratic delays in processing applications has a profound impact on people’s lives for a lack of documentation effectively denies access the rights and entitlements that come with legal status. For many asylum seekers, a key obstacle was accessing the asylum system in the first place. The hearings heard reports of people queuing at the DHA offices from 16h00 the previous day to try and access the building the following morning. Some asylum seekers have waited up to 6 months to gain access to the DHA offices. Protection letters from human rights lawyers either did not make a difference or sometimes caused applicants to be sent to the back of the queue. For those who do manage to access the building, asylum seekers are often requested to pay bribes or unofficial ‘fees’ or they may be denied the right to file for asylum. Delays create further opportunities for corruption. The Wits survey (2004) found that in Johannesburg, more than one third of the respondents waited at least eighteen months for a decision on their applications that were supposed to take 6 months. 

The Minister of Home Affairs Hon. NN Mapisa-Nqakula conceded that more needed to be done to protect the refugee community in South Africa, including speeding up status determination procedures and proper training and coordination of public servants involved in enforcing immigration law. She recognised that there were government officials with xenophobic attitudes, but highlighted that they did not represent the government. She affirmed her own commitment to countering xenophobia by personally participating in the hearings.

Education

Section 29 (1) of the Bill of Rights states that, ‘everyone has the right to (a) basic education, including adult basic education. Section 5 (1) of the South African Schools Act 84 of 1996 declares that, ‘a public school must admit learners and serve their educational requirements without unfairly discriminating in any way.’ Article 27 (g) of the Refugees Act also ensures the right to education for refugees. Research has shown that refugee and asylum seekers face many barriers to accessing educational services. School fees are the most obvious barrier, but other costs such as transportation, books and uniforms further exclude poor migrants. School governing bodies routinely fail to inform parents of the criteria for exemptions from school fees which has forced those unable to pay to withdraw their children. 

Health Care

Section 27 (1) of the Bill of Rights states that everyone has the right to health care services, including reproductive health care. No one, may be refused emergency medical treatment. Section 27 (g) of the Refugees Act ensures access to health care for refugees. Under law, refugees are entitled to have access to the same basic health care as South African citizens. They have however not been included in specific legislation and policies with regards social assistance and health care. 

Access to health care was identified as a major area of concern. Non-nationals frequently report being denied equal access to health care by being made to wait longer for services;  health care service providers and administrators displaying negative attitudes;  being charged exorbitant rates or by being denied services completely. A national study on refugees and asylum seekers found that 17 per cent of respondents were denied emergency medical care, usually because of improper documentation or ignorance on the part of the admitting staff.
 A respondent to the hearings said, ‘it is a curse to be sick… our ladies have been delivering [their babies] at the main gates of the Johannesburg hospital.’ 

Social security

Section 27 (1) (b) of the Bill of Rights states that everyone has the right to have access to sufficient food and water; and (c) to social security if they are unable to support themselves and their dependents. South Africa’s social assistance programme restricts grants to South African citizens or permanent residents. Children and disabled refugees face greater risks and yet few have been able to access social assistance. Newly arrived asylum seekers fleeing war torn countries are often traumatised and impoverished and without family support need to re-establish themselves. Presentations to the hearings called for the integration of asylum seekers and refugees into the grant system currently offered to South Africans. 

Rights of Detained Persons 

Lindela Repatriation Centre 

Section 35 (1) of the Bill of Rights provides detail on the rights of arrested, detained and accused persons. These include being informed of the reasons for being detained, to be held in conditions that are consistent with human dignity and to communicate with relatives, religious counselors and medical practitioners. 

The Lindela Repatriation Centre has long been under scrutiny for human rights violations. In 1999, the SAHRC report Illegal? Report on the arrest and detention of persons in terms of the Aliens Control Act (1999) documented human rights abuses at the Centre. The Illegal? (1999) report gave detailed accounts of serious human rights violations being experienced by both South Africans and documented migrants, being unlawfully detained and undocumented migrants. The report highlighted irregularities in the arrest process and in the conditions of detention pending verification of legal status/ deportation. The report found that persons with valid asylum claims were not allowed to apply and that persons were detained in police cells and at Lindela for periods longer than allowed by the law. Widespread allegations emerged of bribery and extortion as well as incidents of assault. Complaints were documented relating to inadequate nutrition, medical care and interrupted sleep. The report indicated that only people of African origin appear to be arrested and deported as illegal aliens. 

In 2000 another SAHRC report, Lindela: At the Crossroads for Detention and Repatriation assessed the conditions of detention at Lindela. This investigation was initiated because despite optimism that the recommendations from the first report would be implemented, there were ongoing allegations that the conditions at Lindela remained unsatisfactory. The report found the continuation of irregular apprehension processes, violations in terms of the length of detention, abuse of power, assault and inadequate physical conditions.
These reports were followed up by some cosmetic improvements and the Commission was optimistic that the DHA and proprietors of the Lindela Repatriation would act positively to their recommendations and yet allegations of ongoing sexual abuse, violence and bribery continued to emerge at the hearings. 

UNHCR spoke of bribery, corruption, wrongful arrest, prolonged detention and unfair treatment at the Lindela Repatriation Centre. Lawyers for Human Right alleged that incorrect verification procedures were being followed. Prolonged detentions are a recurring violation. A high court is supposed to review any detention of more than 30 days. This provision is however rarely followed in practice, despite a court order obtained by the Law Clinic of the University of the Witwatersrand and the SAHRC in November 1999. The court order challenged the Department’s repeated failure to provide such review for detainees at Lindela. Lindela’s records indicated that there were 176 prolonged detentions in September 2004 alone. Lawyers for Human Rights (LHR) found that Lindela was in violation on the 30 day maximum detention period more often than it was in compliance. It was speculated that Lindela upheld this practice as a way of maximizing on the R50 per day they receive per inmate. 

Asylum seekers were denied the opportunity to apply for asylum and those who failed to access the asylum system often found themselves in Lindela. Their deportation would amount to refoulement as their safety could not be guaranteed in their country of origin.

Deaths in detention were also reported along with allegations that next of kin were not notified when a detainee dies. In 2003 LHR investigated 16 deaths in Lindela. The most common causes of death were meningitis and pneumonia. Gravely ill people were being arrested and taken to Lindela rather than to hospital. 

Overcrowding was another complaint. Lindela has a capacity for 4 000 detainees and yet even when there are fewer than this number, overcrowding was identified as a problem for detainees were often accommodated in one section of the facility while other sections remained empty. The Immigration Regulation 39 (7) makes provision for minimum standards as outlined in the Correctional Services Act 111 of 1998 to be followed in administrative detention.
 

Lawyers for Human Rights complained in their written submission to the hearings that attempts to monitor the centre took place in a hostile environment where it is difficult to access information.
 An example cited was denied access to footage of the closed circuit television cameras that are used to monitor open spaces at Lindela. 

Zimbabwean border

The conditions of those detained at the Beit Bridge border were seen to be unsatisfactory. Detainees were found by LHR to be held in an outdoor enclosure under a tree. Women and children had been detained for up to three days with no drinking water or sanitation facilities, whilst being exposed to extremely hot weather conditions. Concern was expressed that South Africa may be returning asylum seekers to a country where their lives and freedom are at risk. 

Johannesburg International Airport

LHR reported that increasingly private companies at the airport are detaining individuals in an attempt to avoid carrier sanctions for carrying undocumented migrants. Detainees are held in a small room without windows, furniture or other facilities. Those wishing to apply for asylum are not given access to the DHA. 

Detention of Children

Section 28 of the SA Constitution states that children should not be detained except as a last resort. A precedent setting judgement was delivered on 15 September 2004 in The Centre for Child Law v. the Minister of Home Affairs. The court ruled in response to an urgent application brought for unaccompanied children who had been detained at Lindela. The judgement affirmed that unaccompanied foreign children be dealt with under the provisions of the Child Care Act and that government has a positive duty to liaise with one another to formulate arrangements of unaccompanied foreign children. It found that children pending deportation must be assigned legal representation. 

EFFECTS OF XENOPHOBIA ON NON-NATIONALS

Creates of immigrant ghettoes

Discrimination, social exclusion and alienation are leading to the formation of immigrant ghettoes where the physical separation of communities becomes entrenched. This reinforces apartheids spatial legacy and creates an impediment to anti xenophobia initiatives which reveal that greater levels of interpersonal contact and interaction have the most likely consequence of increasing acceptance, empathy and tolerance. The  CASE Refugee Baseline Study (2003) found that almost two thirds of the 1 500 interviewees felt that South Africans did not like foreigners and that they had experienced open hostility.
 The isolation of foreigners in turn can exacerbate xenophobia and make South African feel justified in ongoing exclusionary practices. One respondent to the hearings suggested that the victims of xenophobia can be their own worst enemies by virtue of the disdain and contempt with which they hold South Africans.  

Undermines protection commitments to refugees and asylum seekers

Xenophobia poses a serious impediment to refugee protection and inhibits successful integration into their host communities. For people whose lives have been torn apart by war and conflict, there is a need to regain, as speedily as possible a sense of human dignity, safety and respect. This hinges on arriving to an enabling and supportive environment in their host country. People forced to move because of conflict and persecution deserve to be welcomed and provided with empathy and support. 

Undermines protection commitments to undocumented migrants

If asylum seekers and refugees- people with legal rights to residence and services- suffer from administrative discrimination, extortion and xenophobic violence, the experiences of poor immigrants without documents or elaborated legal rights will likely be even worse. The SA Constitution guarantees rights to everyone in the country, particularly the right to dignity and equality. 

Discourages skilled migration

South Africa often laments the skills shortage in the country. Xenophobia and the resulting discrimination discourages skilled migrants, particularly from Africa, from coming into or staying in the country. 

IMPACT OF XENOPHOBIA ON SA SOCIETY AS A WHOLE 

The ongoing rights violations have a profound impact on the rights of both South Africans and non-nationals. The continuing arrest of South Africans deemed to be too dark or too tall bear testimony to the interconnectedness of all rights and the effects that the erosion of rights on one marginalized group has on the whole. Xenophobia therefore undermines South Africa’s ability to fulfil its national and international obligations and aspirations. It allows for sections of government and the public to act with impunity in the treatment of a vulnerable segment of the population. 

Landau et al (2004:32) identified a number of implications for South Africa in the Background Paper for the hearings: 

· Economic development and the skills gap.  South Africa is failing to fully utilise the resources and skills of refugees and asylum seekers due to ongoing discriminatory practices; 

· Labour exploitation. Xenophobia and the disregard of the rights of undocumented migrants can lead to exploitation

· Public health. The denial of health care to those needing it can lead to the spread of infection and diseases. 

· Citizens rights to physical security is undermined when those who are too dark, too tall, too thin… are subject to discrimination. 

· Xenophobia undermines social cohesion. Promoting an environment of respect for diversity can be undermined when marginalized groups fail to receive protection. A culture of corruption is encouraged and facilitated through ongoing administrative irregularities and bribery. 

· Undermines the rule of law. Areas are created where the country’s laws and principles are abrogated. Economies of corruption and violence can generate and entrench new interests that will resist reform and may lead to the spread of graft and illegality. 

· Undermines inclusionary values in the Constitution. The refusal of services powerfully illustrates how anti-immigrant sentiments are manifested as threats to South Africa’s progressive legislation and inclusionary values. 

· Regional and continental cooperation initiatives such as the New Partnership for African Development (NEPAD), the African Union (AU) and the Southern African Development Community (SADC) are undermined by discrimination against foreigners and yet will probably require an increase in migrant flows. There is a need to harness resources for Africa to become a key player in world affairs. This would involve the sharing of human and economic resources, but leaders have failed to communicate the importance of these political processes to ordinary people. 

· Xenophobia hinders trans-national dialogue, trade, tourism and other key aspects that are necessary for the African Renaissance and NEPAD. 

· Xenophobia has negative consequences for peacekeeping

· Negative and derogatory perceptions that Africans have about themselves could result in violence and conflict. 

Xenophobia is in opposition to the very spirit of South Africa’s Constitution and the type of society that it depicts. 

MEASURES TAKEN TO COMBAT XENOPHOBIA 

The Roll Back Xenophobia Campaign

In 1998, with increasing evidence of public violence and abuse of foreigners, the UNHCR, the SAHRC and the NCRA convened a consultative conference on xenophobia. This conference lead to the adoption of the Braamfontein Statement in December 1998. The Braamfontein Statement underlined the principles that informed that Roll Back Xenophobia Campaign’s National Plan of Action. The campaign coordinates public awareness and educational activities throughout the country. From 1999, it ran workshops with government officials in the Department of Health, SAPS and the Department of Home Affairs. An ongoing programme was run with journalists to educate them on the complex issues relating to migration. Radio and television programmes and inserts were developed to highlight the rights of migrants and events were hosted on relevant human rights days. Materials were produced for refugees and South Africans to inform them of their rights. The campaign participated actively in national and international conferences to strengthen lobbying efforts. The campaign has laid a foundation upon which to build anti-xenophobia initiatives. Greater cooperation between and commitment from the various roleplayers along with additional resources would strengthen the impact of the campaign. 

SAHRC

In addition to being founders of the Roll Back Xenophobia Campaign, the SAHRC undertook two in-depth investigations into the conditions at the Lindela Repatriation Centre. The first damning report was launched in Johannesburg in March 1999. The report provided disturbing evidence of widespread mistreatment of suspected undocumented migrants. The report spoke of, ‘a chronic pathology in the system’ and provided detailed recommendations on how to deal with the ‘unacceptable’ practices highlighted in the report. 

This was followed up in 2000 with another SAHRC report, Lindela: At the Crossroads for Detention and Repatriation which assessed the conditions of detention at Lindela. This investigation was initiated because despite optimism that the recommendations from the first report would be implemented, there were ongoing allegations that the conditions at Lindela remained unsatisfactory. The report recommended that a legal framework for the apprehension and detention of undocumented migrants be developed and that an inspectorate system be established at the facility to ensure accountability to minimum standards of conditions of detention. It was recommended that these minimum standards be included in the contractual arrangement between the DHA and Lindela. That similar complaints continue to emerge more than six years after these initial investigations were made indicates the need to stringent monitoring of the facility. The SAHRC would require additional resources to play this oversight role.   

The National Conference on Racism

In the run up to the United Nations World Conference on Racism, Racial Discrimination, Xenophobia and Related Intolerance, the South African Human Rights Commission, at the request of President TM Mbeki, hosted a National Conference on Racism in 2000.  The South African Millennium Statement and Programme of Action captured the Conference outcomes. The outcomes most relevant to non-nationals include: 

Paragraph 13 affirms South Africa’s commitment to providing sanctuary  to refugees and asylum seekers and highlights that, ‘their presence in our country has led to unacceptable levels of xenophobia and intolerance in our communities.’ The role of public institutions like the police and DHA was identified as key in combating xenophobia. 

Paragraph 25 calls for the ratification of the International Convention on the Protection of the Rights of All Migrant Workers and their Families. 

Paragraph 30 recommends that social assistance for asylum seekers and refugees be considered. 

The way forward states, ‘it was felt that it was important for South Africans to identify themselves with the African continent and the people of Africa, not only in the economic sense, but also, and more importantly, in the realm of human relations and sustainable development… In this context, the level of xenophobia and Afro-phobia (fear of Africans) prevalent in South Africa, and especially among black South Africans, must be combated.’ 

The National Conference provides a principled framework to integrate with the outcomes of the WCAR and inform government of its commitment to foreigners in South Africa. 

Government responses

Governments aspirations to develop greater integration with the continent were seen as evident in the country’s active participation and leadership in the African Union, NEPAD and SADC. Nationally government commitment to refugee and migrant rights were apparent through commitments to international conventions; legislation related to refugee and immigrant affairs;  participation in international and national conferences and occasional statements on the rights of migrants in the country. It was, however, felt by participants in the hearings that weaknesses lay in implementation of commitments and the sporadic and inconsistent nature of governments interventions. Despite President Mbeki’s forthright condemnation of xenophobia during WCAR, the UNHCR written submission to the hearings reported that, ‘only a handful of Ministers and Members of Parliament have lent their voices to that of the President or expressed solidarity with the objectives of initiatives such as the Roll Back Xenophobia Campaign.’ 

The ongoing calls for intergovernmental cooperation clearly stated in the Millennium Statement (2000) and the Roll Back Xenophobia Campaign (1998) have yet to be implemented. The limited progress in establishing the Refugee Relief Board where discussions have been ongoing for more than 4 years was seen as evidence that migrant and refugee issues were not prioritised. These hearings were identified as a positive step towards facilitating greater intergovernmental and multisectoral cooperation.  It was recognised that government has the ability to make a profound difference, but currently lack ownership, commitment and active involvement in the issues. 

The participation of the Hon. NN Mapisa-Nqakula, Minister of Home Affairs was viewed as a positive step in setting the tone for future government interventions. At the hearings she said, ‘the scourge of xenophobia needs to be condemned because it is based on prejudice, is frequently violent and most of the time, racist. There is no way that as the South African government and as a nation we can tolerate or justify xenophobia.’ 

Civil Society

Religious organisations, NGOs and CBOs have been actively working to promote the rights of foreigners in South Africa. Their efforts have included service provision to needy refugees and asylum seekers; lobbying and advocacy; and legal interventions. These interventions are, however, largely run by organisations specifically focussing on refugee and asylum seeker issues. It may be strategic for refugee and migrant CBOs and NGOs to consider greater networking and alliance building with other like-minded organisations such as trade unions, other faith based organisations and NGOs and CBOs working with and for South Africans. 

RECOMMENDATIONS 

A range of recommendations emerged from the hearings and related to clarifying the roles of different actors and strategies to be adopted. The Roll Back Xenophobia Campaign: National Plan of Action, the SAHRC Lindela Reports, the Millennium Statements and the UN WCAR contain additional recommendations to be implemented. 

Roleplayers 

Government 

Participants at the hearings called for greater intergovernmental coordination and leadership. This could be done through: 

· Acknowledging that migration issues are cross cutting and thus affect all government departments.
· Establishing an inter-governmental body using the recommendations developed during WCAR, the National Conference on Racism and the Roll Back Xenophobia Campaign as a platform for action. 
· Political leaders taking a principled position by unequivocally denouncing xenophobia. 
· Researching the Johannesburg Stakeholders Forum as a possible best practice model for multisectoral coordination and cooperation. 
· Allocating resources for measures to combat xenophobia. 
· Supporting newly arrived asylum seekers to integrate by assisting them to learn local languages, cultural practices and way of life. 
· Clarifying, defining and coordinating the roles and responsibilities of law enforcement in respect to immigration control. 
· Enforcing the Prevention and Combating of Corrupt Activities Act 2004 (Act no 12 of 2004).
Department of Home Affairs

Urgent transformation of the DHA was called for. This includes:

· Implementing the reforms outlined in the Turn Around Strategy to reinforce credibility and integrity into the asylum process. 

· Enforcing anti corruption mechanisms.

· Undertaking xenophobia, diversity and human rights training. 

· Initiating a process to deal with the backlog in asylum applications. 

Lindela Repatriation Centre

With the Lindela Repatriation Centre once again a focal point for ongoing human rights violations, the call for interventions included: 

· Monitoring the Lindela Repatriation Centre to assess the observance of human rights in the process of apprehension, arrest and detention of immigrants. 

· Extending the work of the Judicial Inspectorate to include oversight of the repatriation centre. 

· Ensuring that the DHA and Lindela develop detailed minimum standards with regards to procedures to be followed in the arrest, detention and treatment of detained immigrants. 

· Reviewing the recommendations made in the SAHRC 1999 Illegal? Report into the Arrest and Detention of Suspected Undocumented Migrants and the SAHRC 2000 report Lindela: At the Crossroads for Detention and Repatriation. 
SAHRC

Despite SAHRC’s ongoing involvement in anti-xenophobia activities, the following was recommended:

· Reviving the SAHRC role in the Roll Back Xenophobia Campaign. 

· Raising visibility in the struggle against xenophobia. 

· Reporting on refugees and asylum seekers in the SAHRC socio economic rights reports. 

· Establishing an institutional structure and programme to support the DHA to deal with xenophobia. 

Civil society 

Civil society organisations have, to date, lead efforts against xenophobia. The following recommendations emerged for civil society: 

· Continuing to engage in service provision, lobbying and advocacy and legal interventions to ensure the rights of foreigners remain on the public agenda. 

· Exploring the potential for religious organisations to play a greater role. Religious organisations have the power to reach people from all walks of life and provide them with information as well as play a role in uniting people. 

· Networking with other like-minded partners such as trade unions, the business sector and seeking contributions from the refugee and migrant community themselves. 

· Continuing to play a watchdog role and to hold government accountable to its commitments.

· Implementing the provisions of the WCAR NGO Forum Declaration and Programme of Action. 

· Strengthening support for the Roll Back Xenophobia Campaign. 

Private sector

Although there were no private sector participants at the hearings, the following recommendations were made, 

· Reviewing restrictions on foreigners ability to open bank accounts, particularly for refugees and asylum seekers. 

· Recognising and utilising the skills and experience of foreigners. The private sector needs to be made away that refugees and asylum seekers do not require separate work permits. 

· Business leaders to lend their voice in unequivocally condemning xenophobia. 

Strategies 

A number of strategies were highlighted as having the ability to counter xenophobia. These are mentioned below. 

Increase personal interactions

· Facilitating increased personal contact with foreigners by all stakeholders. The Southern African Migration Project found that people with the most contact with foreigners were the least likely to be xenophobic. 

Policy

· Developing inclusive socio-economic policies in the areas of social welfare, health, education and housing . 
· Viewing migration as a developmental rather than policing issue. 
Refugee Council

· Establishing a Refugee Council which would be made up of representatives from government, NGOs and international organisations to discuss, formulate and implement strategies to deal with issues relating to refugees. 

Education and Training

· Conducting training programmes specifically on refugee and migrant rights for officials of the Department of Home Affairs and the SAPS. This training should be extended to Members of Parliament and all sectors of the civil service. The training should educate officials on the different types of migrants and to challenge xenophobic perceptions where they emerge. 

· Including studies of African countries and the causes of forced migration in the school curriculum. 

Public Awareness

· Informing the South African public of the different types of migrants and their rights in SA. This includes awareness of the forms of identification issued to foreigners. 

· Providing people with nuanced and accurate information through the media. The media was seen as playing a role shaping attitudes. Despite improvements, the media still perpetuates stereotypes and links refugees and migrants with crime, fraud, drugs and manipulative romantic relationships. 

· Instigating debate through government-hosted community radio programmes in local languages. The public broadcaster could be used to generate debate and encourage people to air their views. 

Regional cooperation

· Developing working relationships with National Human Right Institutions in the SADC region and to lobby for harmonisation of policies on immigration. 
· Developing a regional identity could lead to greater inclusivity. 
International instruments

· Ratifying the International Convention on the Protection of Migrant Workers and Members of their Families. 

Redress mechanism

· Establishing of a help line where verbal or physical abuse and corruption can be reported. 
CONCLUSIONS

The hearings found that the government has committed itself to international instruments on human rights and the eradication of racism, xenophobia and related intolerances. International instruments have been harmonised into national legislation such as the Immigration Act and the Refugees Act. Whilst the root causes of xenophobia are complex and varied, the role of government was identified as key in any effort to meaningfully combat xenophobia. The role of government was identified at two levels, firstly to lead efforts to combat xenophobia generally and secondly to undertake efforts to root out xenophobic practices of government officials, particularly those tasked with protecting non-nationals. The role of NGOs should be strengthened, but was seen as complementary to government interventions. 

The efforts already undertaken were acknowledged. These include the interventions undertaken by NGOs, the SAHRC, UNHCR and government. Efforts to combat the scourge of corruption and bribery were in existence, but in need of more proactive  strategies in light of the extreme marginalisation and vulnerability of the migrant community inhibiting them from reporting such incidences. 

From the hearings, it emerged that relationships between the various role-players had deteriorated. It was suggested that this forum meet more regularly to assist in the sharing of information and dialogue. 

Despite the natural tensions and disagreements that sometimes emerged, the hearings were characterised by a sense of purpose and determination. The vibrancy and robustness of debate was borne out of an understanding of the seriousness of the issues under discussion and the cross-cutting implications for all if South Africa fails to protect the rights of those most vulnerable. 
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