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Introduction

This submission is made by the Division of Nursing & Midwifery at the University of Cape Town. While our particular area of operations is in the higher education sector and this is where we have responded in some detail, we are also nurses and midwives with a concern for the ongoing development of our professions. We recognise the proud history that the regulation of our professions where South Africa led the world in 1891. We also recognise the need to be responsive and proactive to the many challenges that we face both in health and health care, and in the wider society. We thus wish to see bold and empowering initiatives that will ensure that nursing and midwifery are developed to the strengths that our nation and continent require. 

This is probably the most important piece of legislation (other than the national constitution) that affects nurses and midwives. It is long overdue, as is the redrafting of many regulations that flow from the current Act No.50 of 1978. We do hope that the final version of the bill will be one that is enabling in its spirit and supports the principles of primary heath care. We also hope that this legislation will give due respect to the work and worth of nurses and midwives, and empower them to act in the best interests of the health of the nation with due regard for evidence based practice.

1.
Scope of the Bill

This Bill intends to replace the current Nursing Act No 50 of 1978 as amended. As such this regulates the professions of Nursing and Midwifery. Although the majority of registered nurses in South Africa have also trained as midwives, comparatively few retain their currency in this profession. Midwifery is internationally recognised as a distinct profession, closely allied to nursing and medicine, and as such it requires to be specifically identified, and not subsumed into Nursing. As the current wording stands, one could regard the bill as almost completely ignoring Midwifery and midwives and thus not ensuring the protection of the public as a result of this omission.

Thus the opening sentence of this Bill should be amended to reflect nursing and midwifery.

One could argue that in fact this should be a Nursing & Midwifery Bill in order to establish a Nursing & Midwifery Council.

‘Midwifery’ or ‘midwife’ would need to be incorporated throughout the bill where currently it refers only to ‘Nursing’ or ‘nurse’.

Nursing and Midwifery are professions, and we believe therefore that all practitioners should function in a professional manner. Their scope may be different or limited in some circumstances, but we believe that it is demeaning to some groups to have other groups apparently elevated to ‘professional status’, while they are referred to a sub professionals or subcategories. We believe that we should regard the professional as a given. However in terms of nomenclature there obviously need to be some distinction. We suggest that the following could be considered :

· the basic nurse or staff nurse as proposed should be termed ‘nurse’. The term ‘staff nurse’ suggests that the person is on the staff of some organisation. This is somewhat confusing when someone is unemployed or is working independently (as envisages in the proposed scope of practice). This person would then be a registered nurse (RN)

· the person who is proposed as professional nurse could be referred to as a ‘comprehensive nurse’. This person would then be a registered comprehensive nurse (RCN).

This indicates a difference without demeaning one in favour of another.

2.
Purpose of the Nursing Council

The primary purpose of the council is stated as being to ‘increase the protection of the interests of the public and to promote greater accountability by members of the Council and the Registrar’. (p31) These sentiments are supported. 

In order to protect the interests of the public it is essential to promote the development of the professions of Nursing & Midwifery. This requires an ongoing study of the developing evidence, and research into practice and education developments of these professions. Unfortunately this is not evident in this document and we believe that this does therefore not serve the best interests of the public in terms of nursing and midwifery practice. This document seems to alienate the professions rather than embracing them as key partners in achieving the stated purpose.

We do appreciate that the main purpose is to protect the public, but this is best done by simultaneously strengthening the profession. There appear to be some inconsistencies in the approach displayed in this bill. While the trend is towards enabling, restoring and guiding the profession and professionals, there are instances where the approach appears to be in competition with the broad profession and in some case unnecessarily punitive. Wording such as “disciplinary” and “inspections” appear to be anticipating wrongdoing rather than setting a climate that is more transformational and empowering.

Given that the Council is established to protect the public, it seems reasonable to expect that public funding would be made available to finance the activities of the council. At present the funding is raised entirely from nurses and midwives in the form of license fees, and through other costs levied against nursing activities. While being a large professional 

group will serve to spread the cost, it also increases the volume of work undertaken by the council in its everyday operational functioning. It is not reasonable to burden the most impoverished professional group with carrying the entire burden of financing the council for the benefit of the public and not necessarily to the benefit of the professions.

As far as accountability is concerned, this bill is clear in terms of the responsibility of the council, the individual members and the Registrar in respect of the Minister. However it is silent in terms of its accountability 

1. to the professions e.g. creating an enabling environment in which to practice the highest standard of nursing and midwifery which is consistent with best practice as determined by credible research. This relates to the rules governing practice which are not responsive to the changing needs and evidence, as well as to health service management which fails to create an enabling environment in which nurses and midwives can fulfil their obligations, as might reasonably be expected by the public. 

As far as its stewardship function is concerned with reference to monies, property, assets etc, we note that there is a standard administrative clause (S4(2)(b)) in the bill. What is absent is a mechanism of accountability for decisions involving the monies of nurses and midwives that fund the council, or any recourse by the nurses and midwives in this regard.

2. to the public. It is not clear how representatives of the community will be selected to serve on the council, but engagement with the public is not featured in this bill.

3.
Definitions

The following definitions are missing and are required :

· Community health (S5(1)(a))

· Primary health care (S5(1)(a)). I trust that this will reflect the philosophical fundamentals embodied in the Alma Ata Declaration and the principles that flow from this which touch each aspect of nursing and healthcare practice, and indeed is impacted by other sectors. It is problematic to refer to one type of nursing care, i.e. diagnosis and treatment of illness as primary health care, as this deflects from the wholistic approach to health which we believe is important for the improved health of the nation. It is also consistent with nursing practice which concentrates on the full spectrum of health, and is not limited to illness (medically orientated) care. An alternative term would be far preferable.

· Occupational health (S5(1)(a))

· Mental health (S5(1)(a))

· Comprehensive nursing (S30(1))

· Basic Nursing (S30(2))

· Elementary Nursing (S30(4))

· Open shop (S56(7)) This is defined in S55(8) but as it is a definition it should surely be placed in chapter 1.

Comments on some definitions presented

· “Accoucheur” is a very foreign term, and there is no profession that reflects this practice.  We suggest that this should be scrapped and the term midwife be adopted as a universal term. (This would be consistent with the international designation.) It is not gender based because it is translated “with woman” and does not refer to the practitioner as “wife” but rather to the function of the practitioner. All midwives (male and female) should have a practice which is “with woman”, i.e. responsive and sensitive to the needs of women. This would then require the definition of “midwife” to omit reference to “female”.

· “code” as defined could be open to a variety of meanings as it states that it could refer to ‘any code’ made under the Act. We think this needs to be more carefully considered.

· “midwifery”. In order to be consistent with the format of the definition for “nurse”, this should be amended thus ‘refers to a caring profession practiced by a person registered under section 31, which supports and assists the health care user and family, and in particular the mother and baby, to achieve and maintain optimum health during pregnancy, all stages of labour and the puerperium (omit italics), and the neonatal period.’

· “practitioner” appears to be limited to those people who are registered under S31(1) of the act. This could cause confusion as some people use the term to mean a nurse who has specialist training in a particular field. It would mean that this term should not be used interchangeably, and that it should be defined more clearly.

· “staff nurse”. See discussion above. We propose that this person be referred to as ‘nurse’.

4.
Objects of the Council

S3 An additional provision should be included to the effect that the council “should provide a quality service to the public and the professions in executing its mandate”. (Currently the lack of communication, poor communication, lack of infrastructure, inordinate delays in making decisions, are hampering the effective functioning of other nursing and midwifery institutions throughout the country and preventing the necessary transformations and innovations from being implemented.)

5.
Functions of the council

S4 needs to include a database that accurately reflects the current statistics in relation to professional human resources in terms of qualifications and currency of the practice. (Hopefully the re-licensing provision, which is not yet in regulation form, will assist in this matter.) For example, it is irresponsible for someone who qualified as a psychiatric nurse 20 years ago and who has not practiced in the field to be expected to take on a psychiatric nursing responsibility simply because his/her registration reflects that s/he was once qualified to function in this area. The public deserve better than this. The current situation creates expectations in the public of the quality of service /care they should receive, yet they are unaware of how out of date or deskilled people are, having not worked in specific fields for a long period of time. This is also unfair on the nurses who are expected to deliver high quality, expert, up to date care across the entire health and illness spectrum.

This database should be able to assist in identifying the number of training programmes required and specifically what the projected needs are for specialist training to meet the health care needs of the population.

S4(1)(c) refers to the council’s role in conducting and monitoring examinations. While we understand this to be the case for auxiliary nursing and bridging courses the wording suggests that this refers to all nursing examinations. This clause needs to be more specific.

S4(1)(f) This clause suggests that disciplinary action can be taken without due process of an enquiry. This is in conflict with the correct procedure which is specified later in the bill (S46).

S4(1)(h) refers to the display of the name and details of a nurse who has been found guilty by the council to be displayed. In terms of the restorative justice that this country has adopted, we believe that this is inappropriate. In this country rapists, murderers’ and thieves’ names and identities are protected even when the vulnerable people such as children are at risk. According to the same principle a nurse found guilty by the council has a right to protect his/her name.

S4(1)(i) We believe that nurses and midwives have a right to protect their identity, but that this right needs to be balanced against the public’s right to information. Where there is reasonable motivation for a member of the public to have access to the details of a nurse or midwife’s details these should not be unreasonably withheld, but we believe that some gatekeeping function would be appropriate.

6.
Composition and dissolution of the Council

In S5 it appears that all members of council are appointed by the Minister. This would be of GREAT concern to the profession as this means that there is no opportunity for self-determination of the professions by the professionals – indeed a hallmark of being a professional will have been removed. We believe that this proposed composition does not serve the public well. We do hope that this is a technical error, because we see that in the envisaged regulations that the Ministers must promulgate (S58(1)(a)) include the ‘appointment ….  and election as a member of the council’.  

Another hallmark of a profession is to be accountable for itself to the public. If the majority of council members are not nurses or midwives, then this ability to be accountable to the public is also removed. At present the bill indicates that there will be 12 registered professionals out of a total of 25. This means that the council can be composed by a majority of non-nurses/midwives. In order to have accountable and effective regulation of the profession by the profession, there should be at least half of the council as professional nurses/midwives.

The composition of the 12 registered members (in terms of S5(1)(a)) is highly problematic. It refers to expertise in nursing education, nursing, community health, primary health care, occupational health and mental health. It expressly omits midwifery (S5(1)(b)). This has serious consequences for the health of the nation. We have a maternal mortality ratio and perinatal mortality rate that is scandalous for a nation of our capacity and resources. There is sufficient evidence in the Saving Mothers and Saving Babies reports that there are many errors or omissions which can be placed at the feet of the health care providers (doctors, nurses and midwives). The constant ignoring of the specific challenges posed to the field of Midwifery has dire consequences for the safety and wellbeing of women and babies in this country, and the council needs the expertise of midwives serving on the council and its structures.

There must be members of the council who are not only registered as midwives, but whose practice (which could be clinical, education or research) is mainly in the field of midwifery.

S5(1)(b)(ix) This should be amended thus “ in terms of section 31(1)(d) or section 31(1)(e).
S5(2)(b) Clarification is required. Presumably this refers to a term expiring when the council’s term expires, in the case of a person who is appointed mid-term in order to fill a vacancy?

7.
Disqualification from membership

S6(d) One would need clarity that this provision was not in violation of the Constitution of the country.

S6(g) While one appreciates the need to limit some members serving for inordinately long periods of time, this clause seems to suggest that 10 years would be the limit in a professional lifetime. We would certainly support no more than 10 years at any one time, but we believe that there should be provision for someone to be eligible at a later date e.g. after a full term’s absence. The current provision could exclude special expertise that might not otherwise be available, and if the person is willing to serve, then we believe that there should be a mechanism to facilitate this.

S6(i)(i) ‘organisation or body of a political nature’. This probably intends to mean of a ‘party political nature’. As the wording currently stands, any civil society organisation, e.g. professional society, trade union, consumer pressure group, could be seen to be political in nature, and thus be excluded. 

8.
Termination of membership

S8(b) We believe that  there needs to be a mechanism for the profession or the council to petition the removal of a person who is obstructing the work of the council. This may not belong in the bill, but rather in a regulation. However, we believe that this should not be the sole prerogative of the Minister, but that s/he should be able to be petitioned in such a matter.

9.
Chairperson and vice-chairperson

S10(1)(a)The chair of the Council should be a nurse or midwife.

It is not clear how the vice-chairperson will be elected. We assume the intention is that the Council should elect the vice-chair.

10.
Executive committee of the Council

S14(1) As it currently stands it is possible for the executive committee of 8 to have only 3 professional nurses. In order to have effective regulation of the profession by the profession, there should be at least half of the executive committee as professional nurses / midwives

11.
Other committees

The bill refers to a professional conduct committee (S15) and a disciplinary committee as if they are interchangeable. (In S54(1)(d) mention is also made of professional misconduct hearings.) We were under the impression that the standpoint of the council was to be enabling and restorative in terms of professional conduct rather than punitive, and therefore we would expect the committee to be a professional conduct committee. If there are indeed two functions, this needs to be clarified.

As far as professional conduct (or disciplinary) hearings are concerned, it is essential that the committee be comprised of people who have the necessary expertise to make a professional judgement. This means that a person appearing before such a committee should have a committee which is composed of peers in their area of specialty particularly when there are matters of the science of nursing or midwifery being considered, e.g. there should be intensive care nurses on a committee where there are issues relating to intensive care. This also means that someone with a limited qualification, e.g. an enrolled nurse (as per the 1978 definition), is not in a position to pronounce on a professional nurse (as per 1978 definition).

The regulation of the profession by the profession is a hallmark of professional standing and this matter is central to this functioning. This does not mean that there should not be consumer representatives on the committee, but where there is a matter of science there must be appropriately qualified peers (with credibility in the field) on the committee. We believe that the practitioners registered with the Health Professions Council have had similar concerns in this regard.

The bill states that the professional conduct committee has the same status as a magistrate’s court. If this is the case, there should be a requirement for every member of a professional conduct committee to undergo training in weighing evidence, to ensure that the hearings are in fact treated with the same legal rigour and not based on personal opinion. The public and the professions deserve a rigorous process to ensure that all participants in such hearings are accorded the respect they deserve.

12.
Funding of expenditure

As mentioned above, ‘Given that the Council is established to protect the public, it seems reasonable to expect that public funding would be made available to finance the activities of the council. At present the funding is raised entirely from nurses and midwives in the form of license fees, and through other costs levied against nursing activities. While being a large professional group will serve to spread the cost, it also increases the volume of work undertaken by the council in its everyday operational functioning. It is not reasonable to burden the most impoverished professional group with carrying the entire burden of financing the council for the benefit of the public and not necessarily to the benefit of the professions.’

13.
Unauthorised, irregular or fruitless and wasteful expenditure

While the sentiments of S26(1)(a) are supported, it is unclear how such a situation could arise if the registrar is the accounting officer. Please can this be clarified.

14.
Scope of profession and practice of nursing

Section 30(4) to an auxiliary midwife providing elementary nursing care. This is unclear and in the current draft scope of practice there is no mention of an auxiliary midwife. Please can this be clarified.

It is not clear what sort of possibilities are envisaged in S30(5) and S31(2). Please can these be clarified.

15.
Registration as a prerequisite to practice

As mentioned previously S31(1) implies  a distinction about which nurses or midwives are professional and which are not, which we believe is contrary to the spirit of the profession.  As indicated above, ‘Nursing and Midwifery are professions, and we believe therefore that all practitioners should function in a professional manner. Their scope may be different or limited in some circumstances, but in our opinion it is demeaning to some groups to have other groups apparently elevated to ‘professional status’. We believe that we should regard the professional as a given. However in terms of nomenclature there obviously need to be some distinction. We therefore suggest that 

· the basic nurse or staff nurse as proposed should be termed ‘nurse’. The term ‘staff nurse’ suggests that the person is on the staff of some organisation. This is somewhat confusing when someone is unemployed or is working independently (as envisages in the proposed scope of practice). This person would then be a registered nurse (RN).

· the person who is proposed as professional nurse could be referred to as a ‘comprehensive nurse’. This person would then be a registered comprehensive nurse (RCN).

This indicates a difference without demeaning one in favour of another.

S31(5) as it stands denies registration to permanent residents of the country. This could be unconstitutional, but it certainly is not in the interests of the health service to deny the country the skills of people who are permanently residing in the country.

In S31(5)(b) there is a requirements of good character and standing. It is not clear what is meant by this phrase, and who would be appropriate to vouch for such characteristics. Please can this be clarified.

In S31(6) this refers to any of the professions in 31(1). Presumably this means the professions of Nursing and Midwifery. There would not be a distinction between a nurse and an auxiliary nurse in terms of profession, but rather in scope.

16.
Limited registration

S33(1)(b) refers to non-compliance with S31. Section 31 is very lengthy. Does S33(1)(b) not specifically relate to S31(5)?

It is not clear what “purpose of practice” in S33(1)(d) refers to. Would this be required of visiting international consultants / experts in certain fields of practice?

S33(1)(d) indicates that limited registration may be granted for the purpose of practice, research or education, and in S33(2) it states that this is limited to a period not exceeding 2 years. Given that South Africa is an important source for postbasic / postgraduate training for nurses in the SADC countries (and further afield in Africa) we believe that access to such educational opportunities need to be facilitated.  Further, we submit that 2 years may be insufficient, particularly for higher degrees which include significant research projects. We suggest that this period be given as 3 years or else that S33(2)(1a) be amended to state that such a period may be extended on the basis of satisfactory progress towards completing the work for which the limited registration is required.

17.
Registration of additional qualification

S34(1) in effect excludes any foreign nurse or midwife who has undertaken an educational programme from having their qualification lodged with the Council. This can be problematic in terms of having this qualification recognised when they return to their home countries. Please can an alternative mechanism be put in place to accommodate the verification of their qualification with the council.

18.
Qualifications prescribed for registration

Section 38 is very unclear to a reader who does not know what the intention is of the drafters of this bill. We are concerned that this could undermine the foundations of Nursing and Midwifery practice that are inculcated into the programmes offered by accredited NEIs. We need to have this clarified before this is taken further.

19.
Conditions relating to continuing professional development

Generally this initiative is to be welcomed. However, there needs to be an appropriate infrastructure and financing in place to ensure that ALL nurses and midwives can afford, have access and are enabled to attend such professional development activities.

20.
Community service

Section 40(2) states that such a person must be registered in the category “community service”. There is no such category in S31. 

Does this mean that a person can not be registered as a practitioner until they have completed community service? 

· If so, does this mean that community service is an educational requirement for someone to be competent to practice?

· If so, please can the Department of Health produce the evidence that suggests that people completing nursing and midwifery programme are not competent to practice on completion of their training. (If this is the case then maybe the NEIs or the curricular demands need to be interrogated.)

· If this is an educational requirement, then there must be legally binding requirement on the institutions accepting such community service nursing practitioners to provide the necessary educational infrastructure and mentoring in order for such people to gain the skills and knowledge required for them to become competent to be registered.

If this is not an educational requirement but indeed a matter of community service, then the people should be registered as practitioners in whatever appropriate category specified in S31. 

However there are issues of the time periods required. In S40(1) it states that the time period will be one year. This appears to be regardless of the time period of the educational qualification that has been undertaken. It seems inequitable that a person who has undertaken a one year programme will be doing the same amount of community service as someone who as done a 4 year programme. 

In the 4 year programme learners are required to complete 4000 hours of clinical practice. This equates to 26 months of full time work (with annual leave as per the Basic Conditions of Employment Act) for which they are not employed or paid a salary. (Those getting a bursary are required to work back time - in addition to any community service provision.) There must be a careful consideration of what is a reasonable community service time commitment for people who have done far more hours of service in the (usually) public sector health services during their basic professional education , than many other health professionals. Occupational Therapists and Physiotherapists are required to do 1000 hours during their 4 year programmes, and Speech Therapists/Audiologists a mere 300 hours, yet Nurses who have done 4-13 times more service as part of their learning are required to give the same amount of time.

21.
Regulation of research

Section 41 needs further clarification as there does not appear to be any rule relating to ethical conduct in nursing research in the current legislation. Perhaps this needs to cross reference to the relevant portion of the Health Act.

22.
Education and training

S42(1)(c) indicates that a prescribed fee must be paid for any nursing education programme. It is not entirely clear if this will only be applied to the introduction of new programmes or for existing programmes. 

If this intends for all (including existing) programmes to have to pay a prescribe fee, then the situation arises where the legislation requires registration of programmes, the health system requires the educational programmes to meet the health service needs of the country, yet the service provider (the HEI) is required to carry the cost. Such costs could prevent the necessary education programmes being offered or limiting the training to the more lucrative and popular programmes, which might not address the health service needs. We believe that this provision must be removed. 

The NEIs are already having to pay for accreditation visits.

23.
Use of certain titles

S43(1) Further to the discussion above, these abbreviations could change. ‘Nursing and Midwifery are professions, and we believe therefore that all practitioners should function in a professional manner. Their scope may be different or limited in some circumstances, but we believe that it is demeaning to some groups to have other groups apparently elevated to ‘professional status’. We believe that we should regard the professional as a given. However in terms of nomenclature there obviously need to be some distinction. We suggest that the following could be considered :

· the basic nurse or staff nurse as proposed should be termed ‘nurse’. The term ‘staff nurse’ suggests that the person is on the staff of some organisation. This is somewhat confusing when someone is unemployed or is working independently (as envisages in the proposed scope of practice). This person would then be a registered nurse (RN)

· the person who is proposed as professional nurse could be referred to as a ‘comprehensive nurse’. This person would then be a registered comprehensive nurse (RCN).

This indicates a difference without demeaning one in favour of another.’

S43(3) – as discussed above, surely such a person must be designated as a nurse or midwife in distinction to a physiotherapist, doctor, dentist etc? Section 40(2) states that such a person must be registered in the category “community service”. There is no such category in S31. 

24.
Removal from and restoration of name to the register

We understand that this is one way of ensuring that the register becomes one of currency of available professional nursing and midwifery professionals. Any move to ensure that the data on the register is accurate is to be welcomed.

However, S44(1) refers to a continuous absence of more than 3 years. A number of nurses take the opportunity to undertake higher studies abroad. In the case of doctoral study this is often 4 – 6 years during which time they might not be able to return to practice in South Africa. We believe that anyone who has been absent for more than 3 years should be asked what the circumstances are of their absence, and if it is for study purposes as indicated, then they should have the option to remain on the council register.

Similarly one might ask questions of people who are on the register but do not intend to practice in the medium term, e.g. young people starting a family might take a break of 5 years. It would serve the information needs of the country better, to have a non -practicing register. This may link well to the provisions for continuing professional development, but these have not yet been made public.

25.
Inquiry by Council into charges of unprofessional conduct

S46(2) is welcomed. It is important that the council be empowered to act proactively. This clause will give it the power to do so.  This was one of the recommendations made to the Truth and Reconciliation Commission on behalf of the profession, so we welcome this response.

26.
Procedure of inquiry by Council

In Section 47 there is no mention of where such inquiries would be held. It would be financially impossible for many nurses or midwives to have to appear in person in a location such as Pretoria. The legal protocol is for hearings to take place where the alleged misdemeanour took place, so we believe that this principle should be embodied in the bill.

This section does not comment on the composition of a professional inquiry panel or professional conduct committee. (Neither is this clear in S15.) Certain provisions must be respected in terms of the composition of the committee. Some comments have been made on this matter, above viz, ‘As far as professional conduct (or disciplinary) hearings are concerned, it is essential that the committee be comprised of people who have the necessary expertise to make a professional judgement. This means that  a person appearing before such a committee should have a committee which is composed of peers in their area of specialty particularly when there are matters of the science of nursing or midwifery being considered, e.g. there should be intensive care nurses on a committee where there are issues relating to intensive care.  …. Where there is a matter of science there must be appropriately qualified peers (with credibility in the field) on the committee.’ 

(Similarly in Section 51(1) and 51(6) – “Unfitness to practice due to impairment” - the composition of the committee should have peers if the concern relates to a matter of science.)

S47(11) indicates that  the chairperson of the professional conduct committee may appoint assessors to advise the committee on matters of law, procedure or evidence when holding an enquiry. 

· Such a person cannot be simultaneously in the prosecutorial role

· We refer to earlier comments, ‘there should be a requirement for any member of a professional conduct committee to undergo training in weighing evidence, to ensure that the hearings are in fact treated with the same legal rigour and not based on personal opinion. The public and the professions deserve a rigorous process to ensure that all participants in such hearings are accorded the respect they deserve.’

27.
Special provisions relating to nurses

Section 56(1) relates to registering people to assess, diagnose, prescribe treatment, keep and supply medication for prescribed illnesses and health related conditions. In the course of their everyday work registered nurses and registered midwives (as defined under the 1978 Act) assess, diagnose and prescribe treatment, so it is unhelpful to have to register in addition to the basic registration. 

Further anyone who successfully complies with these provision has the skills and knowledge to practice in this capacity, and therefore this registration should not be limited to those sectors mentioned in S56(6)(a-d). If the policy of the Department of Health is to make access to heath care services as easy as possible it should not be limiting eligible practitioners from practicing within their capabilities, e.g. occupational health nurses can ensure maximum productivity at work by offering such a service while still meeting the health care needs of the workers in those workplaces. For someone to have to take a day off work to engage a practitioner in one of the designated sites, is harmful to the economy and wasteful of time and finances for transport etc.

It is not clear why S56(6)(i-iv) are limited to certain sectors only. In particular promotion of family planning is an activity that should be a service common for all women in ANY service, even if they are being treated for Tuberculosis, Diabetes Mellitus or HIV/AIDS. This limitation works against the policy of increasing access to required health care.

This section (56(6)) states that these specified activities may be carried out “if the services of a medical practitioner or pharmacist, as the circumstances may require, are not available”. This exploits the nurses and midwives and suggests that their attention can be diverted away from their necessary nursing and midwifery functions. This does not recognise their value to function at this level, and to be suitably remunerated. Further, a pregnant woman should not have to see a medical practitioner except in a very limited way, and so all midwives should be automatically be recognised for this level of practice. This would be an unnecessary, inappropriate and wasteful use of limited medical resources if registered midwives’ scope of practice did not include this.

As far as the ability to dispense medicines, (S56(5)(b)) this clause does not appear to comply with the recently enacted legislation regarding dispensing (2004). Further it has come to our attention that the regulations under which registered midwives may carry and use certain medications have not been replaced hence there is a vacuum, potentially preventing women and newborns from obtaining potentially lifesaving treatment e.g. Oxytocin, Konakion, Penicillen eye drops. 

S56(8) belongs in the definitions section of the bill.

28.
Appeal against decisions of Council

Section 57(2)(b) should be amended thus “a registered comprehensive nurse, or midwife where the matter relates to a midwifery case.” This should ensure credibility and competence to review such an appeal. See motivation in paragraphs 11 and 26 above.

The location of such an appeal (if it involves the presence of the appellant) should be in a decentralised location, as motivated in paragraph 26 above.

29.
Regulations

S58(1)(a) suggests that there will be an election for some members of the council. This is not made clear in the preceding text of this bill. See discussion in paragraph 6 above.

30.
Rules

Amongst the many documents that are required to flow from this legislation, there is no mention of the equivalent of the current “R387 Acts and Omissions”, or “R2488 Conditions under which a registered midwife may carry out their profession”. Presumably these will be covered in S58(1)(q).

Conclusion

We are happy to have the opportunity to present this response to the parliamentary portfolio committee for health. Should the committee wish to engage us on any of the matters presented in this document, we will be happy to do so. Contact should be made to :

A/Prof Sheila Clow. 

Tel : (021) 406 6449

Fax : (021) 406 6323

eMail : sclow@uctgsh1.uct.ac.za 

DIVISION OF NURSING & MIDWIFERY
Tabulated response to Nursing Bill, 2005

No
Issue
UCT response
Recommendation / Proposal

1 (31& 43)
Distinction between different levels and functioning of different categories
The term ‘staff nurse’ suggests that the person is on the staff of some organisation. This is somewhat confusing when someone is unemployed or is working independently (as envisages in the proposed scope of practice).
· the basic nurse or staff nurse as proposed should be termed ‘nurse’ (RN) 

· the person who is proposed as professional nurse could be referred to as a ‘comprehensive nurse’. (RCN).

1.
“staff nurse”
The term ‘staff nurse’ suggests that the person is on the staff of some organisation. This is somewhat confusing when someone is unemployed or is working independently (as envisaged in the proposed scope of practice).
Refer to this person as “nurse”


Tone of the Bill
The best way to protect the public is to strengthen the professions and work in partnership. While the trend is towards enabling, restoring and guiding the profession and professionals, there are instances where the approach appears to be in competition with the broad profession and in some case unnecessarily punitive. Wording appears to anticipate wrongdoing rather than setting a climate that is more transformational and empowering.
Remove terminology reflecting “disciplinary hearings” and “inspections” in favour of “professional conduct hearings” and “accreditation visits” 


Accountability of Council
Accountability appears to be focussed on the Minister only. There is a lack of accountability to the professions and the public
· Election of professional members by the professions

· Accountability to the public via public representatives on Council and parliament

No
Issue
UCT response
Recommendation / Proposal

1.
Definitions
Some definitions are missing and need to be formulated
· Community health (S5(1)(a))

· Primary health care (S5(1)(a)) (
· Occupational health (S5(1)(a))

· Mental health (S5(1)(a))

· Comprehensive nursing (S30(1))

· Basic Nursing (S30(2))

· Elementary Nursing (S30(4))

1.
Placement of definition
Definition needs to be placed with all other definitions
· Open shop (S56(7)) This is defined in S56(8) but as it is a definition it belongs in S1.

1. (& 31(1)(b)
“Accoucheur”
“Accoucheur” is a foreign term, and there is no profession that reflects this practice. It comes from the French terms “accouche” which means “to lie down”. This is definitely contrary to the evidence which recommend that women should be upright!  It is not gender based because it is translated “with woman” and does not refer to the practitioner as “wife” but rather to the function of the practitioner. All midwives (male and female) should have a practice which is “with woman”, i.e. responsive and sensitive to the needs of women. The term “midwife” should be adopted as a universal term. (This would be consistent with the international designation.)
Delete this term. This would then require the definition of “midwife” to omit reference to “female”.



1.
“code”
“code” as defined could be open to a variety of meanings as it states that it could refer to ‘any code’ made under the Act.
This needs to be more carefully considered.

1.
“midwife”
See motivation regarding “accoucheur” above
Omit reference to “female”.

No
Issue
UCT response
Recommendation / Proposal

1.
“midwifery”
· The format of the definition needs to be consistent with the format of the definition for “nurse” and to be consistent with the terminology in the Health Act.

· The definition needs to reflect the scope of this profession to give guidance to the public who may not be familiar with it.
Amend thus ‘refers to a caring profession practiced by a person registered under section 31, which supports and assists the health care user and family, and in particular the mother and baby, to achieve and maintain optimum health during pregnancy, all stages of labour and the puerperium (omit italics), and the neonatal period.’

1.
“practitioner”
This appears to be limited to those people who are registered under S31(1) of the act. This could cause confusion as some people use the term to mean a nurse who has specialist training in a particular field. It would mean that this term should not be used interchangeably.
Needs to be defined more clearly.



2. 
South African Nursing Council
In order to accurately reflect the scope of the Council’s authority its name should reflect the nursing and midwifery professions. Midwifery is internationally recognised as a distinct profession, closely allied to nursing and medicine, and as such it requires to be specifically identified, and not subsumed into Nursing
· Insert “and Midwifery” after “Nursing” to the name of the Council.

· ‘Midwifery’ or ‘midwife’ would need to be incorporated throughout the bill where currently it refers only to ‘Nursing’ or ‘nurse’.

· Reword 2(1) as required technically

3.
Objects of Council
The objects of the Council should also reflect its responsibility in terms of its effective functioning. Currently the lack of communication, lack of infrastructure, inordinate delays in making decisions, are hampering the effective functioning of other nursing and midwifery institutions throughout the country and preventing the necessary transformations and innovations from being implemented.)
Add the following as 3(k) “should provide a quality service to the public and the professions in executing its mandate”.

No
Issue
UCT response
Recommendation / Proposal

4. 
Functions of Council – maintenance of a register
· The functions refer to amendments to the register, but not to its maintenance

· It is essential for the health personnel plan to have accurate data with which to plan

· This register should be able to assist in identifying the number of training programmes required and specifically what the projected needs are for specialist training to meet the health care needs of the population.
Add “maintain a register which reflects, inter alia, those who are currently practicing in the republic”

4(1)(c)
Functions of the Council – conducting and monitoring examinations
While we understand this to be the case for auxiliary nursing and bridging courses the wording suggests that this refers to all nursing examinations. This would conflict with the provisions in the SAQA and Higher Education legislation. This clause needs to be more specific.
Insert after “conduct examinations” the following “for auxiliary nursing and bridging courses”

4(1)(f)
Functions of the Council – disciplinary action
This clause suggests that disciplinary action can be taken without due process of an enquiry. This is in conflict with the correct procedure which is specified later in the bill (S46).
Clarify the correct procedure

4(1)(h)
Functions of the Council – publication of details in the Gazette
This refers to the display of the name and details of a nurse who has been found guilty by the council to be displayed. In terms of the restorative justice that this country has adopted, we believe that this is inappropriate. In this country rapists, murderers’ and thieves’ names and identities are protected even when the vulnerable people such as children are at risk. According to the same principle a nurse found guilty by the council has a right to protect his/her name.
Remove this provision and use an alternative recording procedure.

4(1)(i)
Functions of the Council – public access to nurses and midwives details
We believe that nurses and midwives have a right to protect their identity, but that this right needs to be balanced against the public’s right to information. Where there is reasonable motivation for a member of the public to have access to the details of a nurse or midwife’s details these should not be unreasonably withheld, but we believe that some gatekeeping function would be appropriate.
Remove “to the public at prescribed places”

No
Issue
UCT response
Recommendation / Proposal

5(1).
Composition and dissolution of the Council - members
· The appointment of all members by the Minister results in the professions being unable to fulfil their professional mandate to regulate themselves.

· The proposed composition of the council means majority of council members are not nurses or midwives, thus the ability to be accountable to the public is removed.

· While the current composition includes two nurses registered as staff nurses or auxiliary nurses, they will be limited in their authority to comment on aspects of scope of practice, education, professional standards of categories who have more professional preparation than them

· The scope of the work of the council requires expertise in the full scope that the full scope of the professions represented. The composition stated in S5(1)(a)) expressly omits midwifery.
· A mechanism for electing the nurses and midwives needs to be accommodated in this Bill

· At least half of the council should be professional nurses/midwives (S5(1)(a))

· There must be members of the council who are not only registered as midwives, but whose practice (which could be clinical, education or research) is mainly in the field of midwifery.

5(3)
Composition and dissolution of the Council – term of office
Clarification is required. In the case of a person who is appointed mid-term to replace someone who has withdrawn from membership of the Council, then their term of office would presumably be for the unexpired period of the sitting Council’s term of office. 
Add the following clause, “(3)(b) in the case of a person who is appointed mid-term in order to fill a vacancy, they will complete the unexpired portion of the term of office of that council.”

6(d)
Disqualification from membership – mental health
Not all people with mental illness would need to be disqualified. The current wording could be in violation of the Constitution of the country
Use the Mental Health Act as a guideline

6(g)
Disqualification from membership – length of service
We support the need to limit members serving for long periods of time, but this clause suggests that 10 years would be the limit in a professional lifetime. We would support no more than 10 years at any one time, but believe that there should be provision for someone to be eligible at a later date. The current provision excludes special expertise that might not otherwise be available.
Substitute “cumulatively” with “consecutively”

No
Issue
UCT response
Recommendation / Proposal

6(i)(i)
Disqualification from membership – political affiliation
‘organisation or body of a political nature’ probably intends to mean of a ‘party political nature’. As the wording currently stands, any civil society organisation, e.g. professional society, trade union, consumer pressure group, could be seen to be political in nature as it exercises power, and thus be excluded.
Delete “,organisation or body of a political nature”

8(b)
Termination of membership


We believe that there needs to be a mechanism for the profession or the council to petition the removal of a person who is obstructing the work of the council. This may not belong in the bill, but rather in a regulation. However, we believe that this should not be the sole prerogative of the Minister, but that s/he should be able to be petitioned in such a matter.
Establish a mechanism to petition the removal of a person from the Council

10(1)(a)
Chairperson and vice-chairperson


· The chair of the Council should be a nurse or midwife.

· It is not clear how the vice-chairperson will be elected. We assume the intention is that the Council should elect the vice-chair.
Add to 10(1)(a) “…and such person shall be a nurse or midwife

14(1)


Executive committee of the Council
As it currently stands it is possible for the executive committee of 8 to have only 3 professional nurses. In order to have effective regulation of the profession by the profession, there should be at least half of the executive committee as professional nurses / midwives
Ensure that at least half of the executive committee are professional nurses / midwives

15 (& 54(1)(d)
Other committees – professional conduct
The bill refers to a professional conduct committee and a disciplinary committee as if they are interchangeable. (In S54(1)(d) mention is also made of professional misconduct hearings.) We were under the impression that the standpoint of the council was to be enabling and restorative in terms of professional conduct rather than punitive, and therefore we would expect the committee to be a professional conduct committee. If there are indeed two functions, this needs to be clarified. Disciplinary function may follow after a professional conduct hearing. Until such time as a guilty verdict is reached the person is innocent.
Remove references to “disciplinary committee”.

No
Issue
UCT response
Recommendation / Proposal

15 (& 47, 51)
Other committees – professional conduct (composition)
It is essential that the committee be comprised of people who have the necessary expertise to make a professional judgement. This means that a person appearing before such a committee should have a committee which is composed of peers in their area of specialty particularly when there are matters of the science of nursing or midwifery being considered, e.g. there should be intensive care nurses on a committee where there are issues relating to intensive care. This also means that someone with a limited qualification, e.g. an enrolled nurse (as per the 1978 definition), is not in a position to pronounce on a professional nurse (as per 1978 definition).
Add a clause to this effect to S15(2)

15(2)
Other committees – professional conduct (capacity / training)
The bill states that the professional conduct committee has the same status as a magistrate’s court. If this is the case, there should be a requirement for every member of a professional conduct committee to undergo training in weighing evidence, to ensure that the hearings are in fact treated with the same legal rigour and not based on personal opinion.
Add a clause to this effect to S15(2)

21
Funding of expenditure
Given that the Council is established to protect the public, it seems reasonable to expect that public funding would be made available to finance the activities of the council. At present the funding is raised entirely from nurses and midwives in the form of license fees, and through other costs levied against nursing activities. While being a large professional group will serve to spread the cost, it also increases the volume of work undertaken by the council in its everyday operational functioning. It is not reasonable to burden the most impoverished professional group with carrying the entire burden of financing the council for the benefit of the public and not necessarily to the benefit of the professions
Enable funding to be raised from public sources

30(4) (& 31(1)(e)
Auxiliary midwife
In the current draft scope of practice there is no mention of an auxiliary midwife. The type of activities that could be carried out by such a category of person would be covered by an auxiliary nurse.
Delete “auxiliary midwife” from the Bill 

No
Issue
UCT response
Recommendation / Proposal

31(5)(a)
Registration as a prerequisite to practice - citizenship
This clause denies registration to permanent residents of the country. This could be unconstitutional, and is not in the interests of the health service to deny the country the skills of people who are permanently residing in the country.
Amend clause

31(5)(a)
Good character
It is not clear what is meant by this phrase, and who would be appropriate to vouch for such characteristics. Please clarify this.
Clarity required

31(6)
Registration as a prerequisite to practice
Presumably this means the professions of Nursing and Midwifery. There would not be a distinction between a nurse and an auxiliary nurse in terms of profession, but rather in scope.
Clarity required

33(1)(b)
Limited registration – non compliance
This refers to non-compliance with S31. Section 31 is very lengthy. Does S33(1)(b) not specifically relate to S31(5)?
Clarity required

33(1)(d)
Purpose to practice
“Purpose of practice” in S33(1)(d) is not clear. Would this be required of international consultants / experts in certain fields of practice?
Clarity required

33(2)
Limited registration – time limit
S33(1)(d) indicates that limited registration may be granted for the purpose of practice, research or education, and in S33(2) it states that this is limited to a period not exceeding 2 years. Given that South Africa is an important source for postbasic / postgraduate training for nurses in the SADC countries we believe that access to such educational opportunities need to be facilitated.  We submit that 2 years is insufficient, particularly for higher degrees which include significant research projects. 
Either : this period be given as “3 years” OR amend S33(2)(1a) to state that “such a period may be extended on the basis of satisfactory progress towards completing the work for which the limited registration is required.”

34(1)
Registration of an additional qualification
S34(1) in effect excludes any foreign nurse or midwife who has undertaken an educational programme from having their qualification lodged with the Council. This can be problematic in terms of having this qualification recognised when they return to their home countries. 
Please offer an alternative mechanism to accommodate the verification of their South African qualification with the council.

40(2) & 43(3)
Community service
· Section 40(2) states that such a person must be registered in the category “community service”. There is no such category in S31. 

· If this is not an educational requirement but a matter of community service, then the people should be registered in terms of S31.
· Clarity required. 

· Such a person must be designated as a nurse or midwife in distinction to a physiotherapist, doctor, dentist etc?

· Delete this additional category of registration

No
Issue
UCT response
Recommendation / Proposal

40(1)
Community service – time period
· This clause states that the time period will be one year. This appears to be regardless of the time period of the educational qualification that has been undertaken. It seems inequitable that a person who has undertaken a one year programme will be doing the same amount of community service as someone who as done a 4 year programme. 

· Nurses who have done 4-13 times more service (than other professional groups) as part of their learning are required to give the same amount of time.
Needs further consideration and a more e equitable arrangement

41
Regulation of research
Section 41 needs further clarification as there does not appear to be any rule relating to ethical conduct in nursing research in this bill. 
This needs to be cross referenced to the relevant chapter of the Health Act.

42(1)(c)
Education and training
This clause indicates that a prescribed fee must be paid for any nursing education programme. It is not entirely clear if this will only be applied to the introduction of new programmes or for existing programmes.

If this legislation intends all (including existing) programmes to have to pay a prescribed fee, then the situation arises where the legislation requires registration of programmes, the health system requires the educational programmes to meet the health service needs of the country, yet the service provider (the HEI) is required to carry the cost. Such costs could prevent the necessary education programmes being offered or limiting the training to the more lucrative and popular programmes, which might not address the health service needs. 
If this is the case, then this provision should be removed

43
Distinction between “professional” and non professional categories 
We believe that all practitioners should function in a professional manner. Their scope may be different or limited in some circumstances. It is demeaning and derogatory to some groups to have other groups apparently elevated to ‘professional status’, while they are referred to a sub professionals or subcategories.
Remove “professional” from all the titles

No
Issue
UCT response
Recommendation / Proposal

44(1)
Removal from and restoration of name to the register
· This refers to a continuous absence from the republic of more than 3 years. A number of nurses take the opportunity to undertake higher studies abroad. In the case of doctoral study this is often 4 – 6 years during which time they might not be able to return to practice in South Africa. We believe that anyone who has been absent for more than 3 years should be asked what the circumstances are of their absence, and if it is for study purposes as indicated, then they should have the option to remain on the council register.

· Similarly one might ask questions of people who are on the register (and in the country) but do not intend to practice in the medium term, e.g. young people starting a family might take a break of 5 years. 

· It would serve the information needs of the country better, to have a non-practicing register. 
We propose a non-practicing register be established and maintained

46(2)
Inquiry by Council into charges of unprofessional conduct
It is important that the council be empowered to act proactively. This clause will give it the power to do so. This was one of the recommendations made to the Truth and Reconciliation Commission on behalf of the profession, so we welcome this response
No action required

47
Procedure of inquiry by Council – location of hearings
There is no mention of where such inquiries would be held. It would be financially impossible for many nurses or midwives to appear in person in a location such as Pretoria. The legal protocol is for hearings to take place where the alleged misdemeanour took place, so we believe that this principle should be embodied in the bill.
The Bill (or regulations flowing from the legislation) to make provision for hearings to take place where the alleged misdemeanour took place.

47 (& 51(1), 51(6))
Procedure of inquiry by Council – composition of committee
This does not comment on the composition of a professional inquiry panel or professional conduct committee. Certain provisions must be respected in terms of the composition of the committee. As far as professional conduct (or disciplinary) hearings are concerned, it is essential that the committee be comprised of people who have the necessary expertise to make a professional judgement. This means that a person appearing before such a committee should have a committee which is composed of peers in their area of specialty, particularly when there are matters of the science of nursing or midwifery being considered, e.g. there should be intensive care nurses on a committee where there are issues relating to intensive care; an auxiliary nurse may not pronounce on the practice of a professional nurse or midwife.
Add a clause regarding composition of the committee which specifies that where there is a matter of science there must be appropriately qualified peers (with credibility in the field) on the committee.’

47(11)  
Procedure of inquiry by Council – chairperson
· This clause indicates that the chairperson of the professional conduct committee may appoint assessors to advise the committee on matters of law, procedure or evidence when holding an enquiry. 

· We believe that there should be a requirement for any member of a professional conduct committee to undergo training in weighing evidence, to ensure that the hearings are in fact treated with the same legal rigour and not based on personal opinion. The public and the professions deserve a rigorous process to ensure that all participants in such hearings are accorded the respect they deserve.
· The clause should be altered to state that they must consult on these matters 

· Such a person cannot be simultaneously in the prosecutorial role

· A further clause should be added (consistent with our proposal for S15(2)) to the effect t that  “there should be a requirement for any member of a professional conduct committee to undergo training in weighing evidence

51(1) & 51(6)
Unfitness to practice
If the concern relates to a matter of science, then composition of the committee should have peers as proposed for S 47 and 47(11) 
See proposal for S47 and 47(11) above

56(1)
Special provisions relating to nurses
In the course of their everyday work registered nurses and registered midwives (as defined under the 1978 Act) assess, diagnose and prescribe nursing treatment, so it is unhelpful to have to register in addition to the basic registration. 
This should apply to all nurses and midwives who are trained in these skills



56(6) (a-d)
Special provisions relating to nurses (and midwives)
Anyone who successfully complies with these provision has the skills and knowledge to practice in this capacity, and therefore this registration should not be limited to those sectors mentioned in S56(6)(a-d). If the policy of the Department of Health is to make access to heath care services as easy as possible it should not be limiting eligible practitioners from practicing within their capabilities, e.g. occupational health nurses can ensure maximum productivity at work by offering such a service while still meeting the health care needs of the workers in those workplaces. 
This registration should not be limited as in S56(6)(a-d). Remove this limitation.

56(6)(d) (i-iv)
Special provisions relating to nurses (and midwives)
· It is not clear why S56(6)(i-iv) are limited to certain sectors only. E.g. promotion of family planning is an activity that should be a service common for all women in ANY service, even if they are being treated for Tuberculosis, Diabetes Mellitus or HIV/AIDS. This works against the policy of increasing access to required health care. 

· This clause states that these activities may be carried out if the services of a medical practitioner or pharmacist are not available”. This exploits the nurses and midwives and suggests that their attention can be diverted away from their necessary nursing and midwifery functions. This does not recognise their value to function at this level, and to be suitably remunerated. 

· A pregnant woman does not need to see a medical practitioner except in a very limited way, so all midwives should be automatically be recognised for this level of practice. This would be an unnecessary, inappropriate and wasteful use of limited medical resources if registered midwives’ scope of practice did not include this.
Remove this limitation

56(5)
Dispensing medications
This clause does not appear to comply with the recently enacted legislation regarding dispensing (2004)
Align with provisions of Medicines and Related Substances Act

56(7) & (8)
Open shop
· Clause 56(7) indicates that a professional nurse or staff nurse may not keep an open shop or pharmacy. However this would not preclude an auxiliary nurse from keeping an open shop. We do not believe this is the intention of the legislation

· The definition belongs in S1.
· Include auxiliary nurse in this clause OR refer to any nurse or midwife registered in terms of this Act.

· Move definition to S1

57(2)(b)
Appeal against decisions of Council
This should ensure credibility and competence to review such an appeal. See motivation for clauses paragraphs 15 and 47 above.
Amend thus “a registered comprehensive nurse, or midwife where the matter relates to a midwifery case.”

58 / 59
Regulations / rules
Amongst the many documents that are required to flow from this legislation, there is no mention of the equivalent of “R387 Acts and Omissions”, or “R2488 Conditions under which a registered midwife may carry out their profession”. Will these be covered in S58(1)(q)?
Clarity required

Title & opening sentence
The Bill virtually ignores the profession of Midwifery
Midwifery is internationally recognised as a distinct profession, closely allied to nursing and medicine, and as such it requires to be specifically identified, and not subsumed into Nursing.
· The Bill should be referred to as the Nursing & Midwifery Bill 

· The opening sentence of this Bill should be amended to reflect nursing and midwifery

Prepared by : A/Prof S Clow on behalf of the Division of Nursing & Midwifery

(  We trust that this will reflect the philosophical fundamentals embodied in the Alma Ata Declaration and the principles that flow from this which touch each aspect of nursing and healthcare practice, and indeed is impacted by other sectors. It is problematic to refer to one type of nursing care, i.e. diagnosis and treatment of illness as primary health care, as this deflects from the wholistic approach to health, which we believe is important for the improved health of the nation. It is also consistent with nursing practice which concentrates on the full spectrum of health, and is not limited to illness (medically orientated) care. An alternative term would be far preferable.
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