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1 Introduction 
KPMG welcomes the opportunity to comment on the Auditing Profession Bill 2005 (the Bill). 
We wish to emphasise that many of the proposed recommendations of this Bill are correlated to 
the Companies Amendment Bill. It is important, therefore, that revisions to either this Bill or the 
Companies Amendment Bill should be brought in line with each other. 

KPMG believes that to attract and retain foreign investment in our economy, South Africa has 
to be in line with global trends and regulations. Approximately 80% of multinationals are 
audited by one of the big four global auditing firms. South Africa should not have significantly 
different regulations from the markets in which our local auditing firms operate internationally.  

In general, KPMG South Africa supports the Bill, but we take this opportunity to provide 
additional input on certain amendments. 
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2 Specific comments on the Auditing Profession Bill, 2005 

2.1 Section 1: Definitions 
The definition of “audit” in section 1(a) is not consistent with the International Standards on 
Auditing (ISA). An audit is defined in the ISA as “an assurance engagement to provide a high 
level of assurance that financial statements are free of material misstatement, such as an 
engagement in accordance with International Standards on Auditing. This includes a statutory 
audit which is an audit required by national legislation or other regulation.”  

Referring to section 1(b), in cases where the auditor expresses an opinion on financial and other 
information prepared in accordance with identified suitable criteria, such engagement is 
performed in terms of International Standards of Assurance Engagements and should not be 
included in the definition of audit. 

The reference to “nominated” auditor in section 1 will result in many practical implementation 
issues. As indicated in previous submissions, the Companies Amendment Bill allows for the 
situation where the audit committee of a public interest company (as re-defined) may nominate 
an external auditor for appointment however the board of directors or shareholders appoint an 
external auditor other than the nominated auditor. The Companies Amendment Bill further 
stipulates that the nominated auditor is required to attend the annual general meeting and failing 
to do so will constitute an offense on the part of the nominated auditor. In cases where more 
than one auditor was nominated, legal interpretation issues may arise. 

KPMG proposes that any auditor appointed to perform the external audit be referred to as the 
“appointed auditor” to distinguish this individual, firm or practice from the “nominated” 
auditors. 

2.2 Section 2: Objects of the Act 
The objective of the Act is stated as protecting the public in the Republic by regulating “audit” 
services but in the definition of “audit” has included elements of the revised framework of 
pronouncements issued by the International Audit and Assurance Standards Board which 
regulates audit, assurance and related services performed by auditors. The legislature should, 
therefore, utilise the internationally accepted definition of an audit, and should decide whether it 
is their intention to regulate audit services only. The accepted definition of “audit” as indicated 
in 2.1 above should then be utilised. 

If the intention is to regulate wider than the audit i.e. also those engagements performed under 
International Engagement Standards, this will result in an unequal situation where some 
professions performing the same type of assurance engagements will not be regulated as will be 
the case with registered auditors.  
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Another objective of the Act as stated in section 2(c) is to improve the development and 
maintenance of internationally comparable ethical standards and auditing standards. Although 
the principle of internationally comparable standards is sound, the Bill should make provision 
for the direct adoption of international ethics and engagements standards. This is in line with the 
harmonisation of both auditing and accounting standards in South Africa over the last decade.  

Indeed, we believe that there is no need to duplicate the process of setting standards locally and 
that South Africa should only issue our company financial statements and audit reports directly 
in terms of International Standards. This can only increase the investor friendliness of South 
African companies. We would require the correct structure to provide input into the 
international process and issue local interpretations of the international standards in the limited 
circumstances where this may be necessary. 

2.3 Section 3: Establishment and legal status of Regulatory Board 
KPMG welcomes the establishment of an independent oversight body for the auditing 
profession in South Africa. 

The existence of such a body could enhance the credibility of the South African profession and 
encourage investors in our economy. The members of this independent oversight body will have 
to have an integral understanding of the scope, purpose and limitation of an audit of an entity.  

2.4 Section 7: Functions with regard to education, training and 
professional development 
Under section 7(1)(a), the Regulatory Board must “either conditionally or unconditionally, 
recognise or withdraw the recognition of educational institutions and their educational 
qualifications or programmes or continued education in the auditing profession”.  

We agree in principle that this process is necessary, however such a review of all educational 
institutions should be carefully planned and performed. Withdrawing accreditation during 
students’ period of learning will have significant impact. In addition the regulator should 
consider how to inform students whether particular institutions are and will remain accredited 
throughout their period of study. 

2.5 Section 11: Appointment of members of the Regulatory Board 
The Bill currently does not require a minimum number of IRBA members to be registered 
auditors and calls only for a maximum of 40% registered auditors to be represented on the 
Board. 
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The consequence of this could be that the IRBA has no representation from the auditing 
profession. An oversight body should understand the auditing profession in South Africa and at 
all times adopt international best practices and comply with international frameworks and 
standards and we therefore believe that it is imperative that the Bill stipulate the minimum 
representation level for registered auditors. 

2.6 Section 25: Funding and financial management of the Board 
The Bill sets out the three sources of funding of the IRBA, namely: 

• Collection of prescribed fees 

• Sanctions imposed by the IRBA  and 

• Money appropriated from Parliament 

We wish to emphasise that should the IRBA be funded mainly by registered auditors this body 
will not be regarded as an independent oversight body, resulting in significant disadvantages for 
South African practitioners. 

Top-down reviews performed by the IRBA will not be recognised internationally.  Registered 
auditors/firms also registered internationally with other regulators, such as the Public 
Accounting Oversight Board (PCAOB) in the US, will be subjected to separate reviews by the 
international regulatory bodies. 

Reciprocal recognition will also not be granted by international regulators. This will place South 
African practitioners at a distinct disadvantage and in many instances may result in local 
auditors not being accredited to perform multi-national audit engagements. 

Internationally the trend of reciprocal recognition is receiving significant attention. The revised 
eighth directive issued by the European Commission states that auditors and/or audit firms from 
other countries that issue audit reports in relation to securities traded in the European Union 
(EU), need to be registered in the EU and be subject to Member State systems of oversight, 
quality assurance and investigations and sanctions. If the other country is subject to an 
equivalent system of oversight, these countries are exempt from registration. This exemption is 
applicable only if there is a reciprocal treatment of Member States and therefore South African 
regulations would have to clearly state that our IRBA will accredit professional bodies from 
Member States if they comply our equivalent system of oversight. 

Access to working papers also requires reciprocal cooperation by the other country. The 
Commission will perform this assessment at EU level with cooperation of the Member States. 
The access will be granted if: 

 The purpose of the exchange is justified 

 The request respects professional secrecy requirements and 
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 The working papers are only used for the oversight on auditors. 

Once again, our local regulations must clearly state that the IRBA will allow access to working 
papers on the conditions stated above. 

We believe that our regulation should be in line with international regulations to provide for 
reciprocal recognition of other audit regulators internationally to ensure that South African 
practitioners can provide their services to a broad range of multi-national clients without 
additional restrictions.  

Most importantly, to achieve this, the IRBA should have a majority of funding from 
outside of the profession. 

2.7 Section 44: General obligations relating to audit services 
Section 44(2)(f) requires the registered auditor to evaluate if the client has complied with all 
laws relating to the entity. The extent of the auditor’s responsibility to evaluate a client’s 
compliance with various laws and regulations is currently a hotly debated issue. 

In terms of the International Standard on Auditing 250: Laws and Regulations, the auditor is 
responsible for assessing the client’s compliance with applicable laws and regulation in 
assessing the risk of financial misstatement. Research has shown that at any specific point in 
time, an entity generally has more than 70 laws and regulations with which it has to comply. In 
making his/her assessment, the auditor will evaluate management’s process for ensuring 
compliance with laws and regulations and assess the impact of significant compliance on the 
financial statements. 

Although the principle of this requirement is appropriate in terms of the auditing standards, the 
requirement should be revised to refer to “laws with significant financial statement impact” 
rather than all laws. 

Section 44(2)(g) requires the auditor to evaluate the “fairness or the truth or the correctness” of 
the financial statements. These terms are not in line with the International Standards on 
Auditing (ISA) which requires the auditor to express an opinion on the fair presentation 
achieved by the financial statements. The term “true and fair” is used in Auditing Standards 
issued by the American Institute of Certified Public Accountants, which standards are not 
necessarily in line with the principles based approach followed in South Africa and in the ISA’s.  

An auditor will never be able to use the term “correct” when expressing an audit opinion, as this 
would imply that 100% of transactions, balances and disclosures were tested and that no audit 
errors were found.  Due to the size of most entities, auditors are forced to gather audit evidence 
through the use of sampling techniques and audit errors are evaluated based on materiality, thus 
achieving fair presentation. 
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2.8 Section 44(5): Conflict of interest 
This section states that a registered auditor may not conduct the audit services of an entity, 
whether as an individual or as a member of a firm, if such an auditor had a conflict of interest 
with that entity for two years prior to accepting the audit engagement. 

It is unclear if the intention of the Bill was to refer to “conflict of interest” or “threat to 
independence”. Appendix 1 sets out the definition of these two terms as well as certain 
circumstances which may result in a conflict of interest or threat to independence for the 
registered auditor.  

Prohibiting an auditor to provide audit services for an audit client where any of the 
circumstances in Appendix 1 exists for two years prior to the auditor’s appointment will be far 
reaching and in fact may make it impossible for companies to appoint new auditors. 

For example, this requirement will not allow for the practical situation where the registered 
auditor requires banking facilities in his /her personal capacity that will not impair his/her 
independence. Financial institutions that granted such banking facilities will not be able to 
appoint any new auditors who might in the prior two years have had a financial interest. This 
unintended consequence will have the opposite effect of the proposed auditor rotation 
requirements. 

All registered auditors are required to comply with the International Federation of Accountant’s 
(IFAC) Code of Ethics which states that the registered auditor must assess the possibility of a 
conflict of interest or threat to independence before accepting an engagement. Where such a 
possibility is identified, reasonable safeguards have to be put in place to prevent such a potential 
conflict to impair his/her independence. 

Depending on the nature of the safeguard, the safeguards will include assigning different team 
members to the engagement, subjecting the engagement to an Engagement Quality Control 
Review, and in the case of a financial interest, disposing of such interest within a reasonable 
timeframe after accepting such an engagement. 

Engagements are declined when a conflict of interest cannot be resolved or managed. 

In the current wording of the Bill it is unclear if previously provided non-audit services to a 
client would prohibit the auditor/firm from later proposing for audit services. It is also unclear if 
this requirement will relate to the partner responsible for signing the report of such a client or 
the firm of which he/she is a member.  

We do not believe that the Bill should make specific provision for a key principle already 
contained in the Code of Ethics. We propose that the requirement be amended to require all 
registered auditors to comply with the IFAC Code of Ethics when accepting a new audit 
engagement. 

Should the legislature feel it necessary to include specific provisions, we propose that the 
emphasis be placed on the auditor not marking his/her own work previously performed in so far 
as it directly relates to the financial statements. In cases where such a service was previously 
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performed in the past two years, provided an independent audit was conducted at least once, 
such a potential conflict will have been resolved. 

2.9 Section 45: Duty to report on irregularities 
The Bill does not require the auditor to report irregularities detected only while performing his 
duties as the auditor. This results in significant practical difficulties with regards to client 
confidentiality and the legal implications of this for the auditor in his/her personal capacity. 

The proposed definition of reportable irregularity in the Bill includes “any unlawful act or 
omission”. As indicated in section 2.7 above, the auditor’s responsibility with regards to 
checking for compliance with laws and regulations is contentious both internationally and in 
South Africa. The extent of the auditor’s responsibility in terms of “any” law is one of legal 
interpretation as the auditor may not be in the best position, nor indeed required, to evaluate the 
client’s compliance with all laws. This requirement may result in the auditor needing to appoint 
a legal consultant during the performance of each audit, which in turn will result in a significant 
increase in the audit fee.  

This section also requires the auditor to report these irregularities to the IRBA first, before 
reporting to the client. We propose continuing with the current requirement of reporting 
irregularities to management first and providing for an opportunity to ensure that the facts are 
correct. 

The Bill does not provide for overlapping reporting obligations which arise from other 
legislation, for example the Financial Intelligence Center Act. 

2.10 Section 46: Limitation of liability 
 

Currently the Bill does not allow for the limitation of liability on statutory audits. 

A large percentage of audit revenue is consumed by legal, settlement and insurance costs 
associated with liability. It is also becoming increasingly difficult for auditors of major 
corporations to fully insure against their exposures. Unlimited liability results in auditors being 
the easy target to sue even when corporate failures are unrelated to any audit failure. These 
factors contribute to the further drain of, and failure to attract, suitably qualified auditors.  

We believe it is necessary for the revised legislation to formally allow for the limitation of 
auditor’s liability on statutory audits whether by means of: 

• Contractual agreement where liability is limited to an agreed multiple of fees; or 

• Ring fencing of liability to a corporate entity as appropriate. 



 

KPMG Comments on the Auditing Profession Bill - Final (2) - 30 September 2005 

ABCD 
KPMG comments on the Auditing Profession Bill, 

30 September 2005

8 
© 2005 KPMG . All rights reserved. 

2.11 Section 47: Inspections 
Currently this section requires the registered auditor/firm to produce all documentation relating 
to his/her client on request from the IRBA. No consideration is given to the ethical principle of 
client confidentiality. In fact, such a provision is contrary to ‘legal privilege’ and the Promotion 
of Access to Information Act and both will provide the registered auditor and the audit client 
with recourse. 

The fact that an auditor is indemnified from any action taken, possibly even contrary to legal 
privilege and the Promotion of Access to Information Act and that a client may be unaware that 
material, which may have been legally protected, has without his/her knowledge been provided 
to regulators such as the financial intelligence centre, SARS, FSB and other regulators, results 
in an unjustified infringement.  

We propose that section 47 provide that a client is notified and provided an opportunity to take 
legal advice before material that may be legitimately withheld is simply passed on without its 
knowledge. All requests for information should be aligned to the Promotion of Access to 
Information Act, which was drafted in direct response to the Constitution allowing for the right 
to information but also balancing those rights with the right of confidentiality.    

Overriding access may lead to the impression that the Constitution is not regarded as the highest 
law of the land. It may also lead to mistrust by business towards its auditors, where an open and 
honest relationship with auditors is deeply needed to ensure proper auditing, corporate 
governance and stakeholder protection. 

Section 47(1)(b) states that the IRBA must inspect or review the practice of a firm registered as 
a ‘public interest company’, as defined in the Companies Act, 1973. In terms of section 40(3), 
only companies incorporated in terms of the Companies Act and which meet specific 
requirements set out in this section can become registered auditors. 

Companies incorporated as stated in this section are unlikely to meet the current definition of a 
public interest company. We suggest that the wording be amended to refer to “…..a firm 
registered as an incorporated company as defined in section 47(1)(b) of the Bill.” 



 

KPMG Comments on the Auditing Profession Bill - Final (2) - 30 September 2005 

ABCD 
KPMG comments on the Auditing Profession Bill, 

30 September 2005

9 
© 2005 KPMG . All rights reserved. 

3 Appendix 1 
A "conflict of interest" is a circumstance or situation that has, or may be perceived by a fully 
informed, reasonable observer to have, an impact on the registered auditor or the firm’s ability 
to perform objectively or otherwise act without bias.  

Conflicts of interest fall into three categories: 

• Adversarial conflicts - where the registered auditor/firm is approached to advise a client 
that is in dispute with another client, or to advise or represent the interests of clients whose 
interests are opposed to each other through their material concern in matters to which the 
registered auditor's services to both clients are specifically and directly related. 

• Competing interest conflicts may exist where a registered auditor/firm is approached to 
advise a client where there is no adversarial conflict, but whose interests compete with the 
interests of another client. 

• Commercial conflicts exist where a registered auditor/firm is approached to advise a client 
and the registered auditor/firm has an interest in, or has a mutuality of interest with, the 
prospective client. 

A “threat to independence” however may arise where the independence of the auditor is 
potentially affected by self-interest, self-review, advocacy, familiarity and intimidation threats. 

Self-interest threats occur when the registered auditor or a member of the audit team could 
benefit from a financial interest in, or other self-interest conflict with, an audit client. 

Examples of circumstances that may create this threat include, but are not limited to: 

• a direct financial interest or material indirect financial interest in an audit client; 

• a loan or guarantee to or from an audit client or any of its directors or officers; 

• undue dependence on total fees from an audit client; 

• concern about the possibility of losing the engagement; 

• having a close business relationship with an audit client; 

• potential employment with an audit client; and 

• contingent fees relating to audit engagements. 

A self-review threat occurs when (1) any product or judgment of a non-audit engagement needs 
to be re-evaluated in reaching conclusions on the audit engagement or (2) when a member of the 
audit team was previously a director or officer of the audit client or was an employee in a 
position to exert direct and significant influence over the subject matter of the audit 
engagement. 
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Examples of circumstances that may create a self-review threat include, but are not limited to: 

• a member of the audit team being, or having recently been, a director or officer of the audit 
client; 

• a member of the audit team being, or having recently been, an employee of the audit client 
in a position to exert direct and significant influence over the subject matter of the audit 
engagement; 

• performing services for an audit client that directly affect the subject matter of the audit 
engagement; and 

• preparation of original data used to generate financial statements or preparation of other 
records that are the subject matter of the audit engagement.  

Advocacy threats occurs when the registered auditor, or a member of the audit team, becomes 
an advocate for an audit client's position or opinion to the point that objectivity may, or may be 
perceived to be, compromised. Such may be the case if the registered auditor or a member of the 
audit team were to subordinate their judgment to that of the client. 

Examples of circumstances that may create this threat include, but are not limited to: 

• dealing in, or being a promoter of, shares or other securities in an audit client; and 

• acting as an advocate on behalf of an audit client in litigation or in resolving disputes with 
third parties. 

Familiarity threat occurs when, by virtue of a close relationship with an audit client, its 
directors, officers or employees, the registered auditor/firm or a member of the audit team 
becomes too sympathetic to the client's interests. 

Examples of circumstances that may create this threat include, but are not limited to: 

• a member of the audit team having an immediate family member or close family member 
who is a director or officer of the audit client; 

• a member of the audit team having an immediate family member or close family member 
who, as an employee of the audit client, is in a position to exert direct and significant 
influence over the subject matter of the audit engagement; 

• a former partner of the registered auditor/firm being a director, officer of the audit client or 
an employee in a position to exert direct and significant influence over the subject matter of 
the audit engagement; 

• long association of a senior member of the audit team with the audit client; and 
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• acceptance of gifts or hospitality, unless the value is clearly insignificant, from the audit 
client, its directors, officers or employees. 

Intimidation threat occurs when a member of the audit team may be deterred from acting 
objectively and exercising professional skepticism by threats, actual or perceived, from the 
directors, officers or employees of an audit client. 

Examples of circumstances that may create this threat include, but are not limited to: 

• threat of replacement over a disagreement with the application of an accounting principle; 
and 

• pressure to reduce inappropriately the extent of work performed in order to reduce fees. 

 


