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EXECUTIVE SUMMARY

INTRODUCTION

This report highlights the major findings of research on the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women hereafter referred to as the African Women’s Protocol.  The research was commissioned by OXFAM GB to strengthen the popularization and mobilization campaign on the African Women’s Protocol.  The executive summary gives the background to the research and highlights the research findings.  The research analyzes the Protocol in the light of selected human rights instruments.  It examines the situation of women and the implications of the Protocol in Mozambique, South Africa and Zambia in the thematic areas of governance, violence against women and health and reproductive rights.  The research assesses awareness about the Protocol among policy makers and civil society and highlights threats, challenges, best practices and lessons.  It concludes that although the African Women’s Protocol is a potential force for change, supporters of women’s rights and gender equality must take deliberate and concerted action to ensure its popularization, ratification, domestication and implementation.   The report makes a number of general and country specific recommendations in this respect. 

BACKGROUND

On 11 July 2003, the Heads of State and Government of the African Union adopted the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women.  It seeks to promote and protect the rights of African women by reinforcing international human rights standards and adapting them to address context specific violations of African women’s rights.  

On 8 July 2004, African Heads of State and government adopted a Solemn Declaration on Gender Equality in Africa in which they undertook to sign and ratify the African Women’s Protocol by the end of 2004.  However by 31 December 2004, only five countries had ratified the African Women’s Protocol.  This was only a third of the 15 required for the African Women’s Protocol’s entry into force.  

Thanks to ongoing campaigns and pressure by NGO’s, the number of ratifications dramatically doubled by 28 February 2005.  Ten countries have ratified the African Women’s Protocol and duly deposited their instruments of ratification with the African Union.  They are Comoros, Djibouti, Libya, Lesotho, Mali, Namibia, Nigeria, Rwanda, South Africa and Senegal.  Currently five more reservations are needed for the African Women’s Protocol to enter into force!  When this is attained the focus should shift from entry into force to continent-wide ratification and implementation.  The more countries ratify and domesticate the African Women’s Protocol, the more legitimacy it will have.  

OXFAM GB has supported a number of activities to promote the African Women’s Protocol as part of its drive to protect women’s rights and enhance gender equality.  Notable among these are the solidarity campaign for the ratification of the African Women’s Protocol and Pambazuka News, a weekly online electronic newsletter that advocates for positive social change in Africa.  To complement these efforts, OXFAM GB conducted policy research on the African Women’s Protocol.  The purpose of this research was to assess its implications in order to strengthen the popularization and mobilization campaigns in three countries; South Africa, Zambia and Mozambique.  

SCOPE, METHODOLOGY AND LIMITATIONS

The research was conducted at two levels: the regional level and the national level.  At the national level, the countries covered were Mozambique, South Africa and Zambia.  The methodology used was a literature review, interviews and questionnaires.  The key interviewees included officials of national Governments, and regional intergovernmental organizations, Parliamentarians and members of the Pan African Parliament, academicians, and representatives of civil society and community-based organizations.  

At the regional level, a total of 15 people were interviewed or responded to the questionnaire.  In South Africa the total number of respondents and interviewees was 14.  In Zambia, 15 people participated.  In Mozambique, there were 11 respondents.  The questionnaire that formed the basis for the interviews covered a number of areas including the situation of women with regard to the thematic areas, the strengths, weaknesses, implications of and obstacles to the operationalization of the African Women’s Protocol.  It covered the level of awareness among policy makers, civil society and the media, best practices, as well as recommendations for actions and target actors.  The research team encountered a number of problems as it conducted this research.  The timing December 2004 to January 2005 coincided with the holiday season, making it difficult to interview some respondents.  In Mozambique this situation was aggravated by the national elections.  

EXPECTED RESULTS 

· A comparative analysis of the African Women’s Protocol in the light of regional instruments, international instruments and national legislations and policies.

· An analysis of national situations and implications for the African Women’s Protocol in the thematic areas

· Identification of challenges and best practices, and

· Recommendations on how to popularize the African Women’s Protocol and promote its ratification and implementation

SUMMARY OF FINDINGS

How Does the African Women’s Protocol Improve the Existing Framework?

The African Women’s Protocol fortifies the framework for the promotion and protection of women’s rights in a number of significant ways.  It addresses areas that neither CEDAW nor the African Charter on Human and Peoples’ Rights addressed such as violence against women, HIV/AIDS, health and reproductive rights as well as the exclusion of rape, sexual slavery and other sexual violence in crimes against humanity.   It protects the rights of vulnerable women like widows, the elderly, distressed and nursing women.  It provides for remedies to women whose rights have been violated.

While CEDAW’s effectiveness was undermined in some quarters because it was considered to be a western woman’s instrument, the African Women’s Protocol is a homegrown instrument developed by Africans for African women.  On the other hand where the African Charter on Human and People’s Rights went overboard in its wholesale embrace of African tradition, values and customs without acknowledging that some of these customs and traditions discriminate against and harm women, the African Women’s Protocol outlaws traditions such as female genital mutilation, widow inheritance and child marriages.  

Furthermore it does not just stop at outlawing negative practices but goes on in Article 17 to empower African women by giving them the right to live in a positive cultural context and to enhanced participation in the determination of cultural policies.  This provision provides African women with a tool to address one of the biggest challenges for efforts to implement CEDAW, and the Beijing Declaration and Programme of Action, the co-existence of multiple legal systems with customary and religious law governing personal life and prevailing over positive law and even the constitutional guarantees.

Unlike the Beijing Declaration and Programme of Action and the SADC Declaration and its Addendum on the Prevention and Eradication of Violence against Women and Children, the African Women’s Protocol is legally binding.  It reinforces CEDAW in a number of areas such as trafficking of women and addressing inequalities in marriage with respect to decision-making, property and children.  By calling for equal representation in decision-making and political life, it further reinforces CEDAW and improves on the 30% target of the Beijing process and the SADC Declaration.

The African Women’s Protocol can strengthen the legal and policy framework of countries, help promote action and bridge the gap between law and policy on the one hand and practice and reality on the other.    It can act as a shield against retrogression, protecting the gains made by women from threats such as hostile policies and negative change.  Women and NGO’s can also make use of the rights to submit individual or group complaints to the African Commission on Human and People’s and to the African Court on Human and Peoples’ Rights, when it becomes operational.  However, individuals and other non-state actors do not have direct access to these mechanisms except in rare cases where international instruments once ratified are self-executing.  

Implications of the African Women’s Protocol in the Thematic Areas

Governance

Article 9 of the African Women’s Protocol requires State Parties to take specific positive action to promote participative governance and the equal participation of women in the political life of their countries through affirmative action, enabling national legislation and other measures to ensure that, participation without discrimination in election, electoral processes and the development and implementation of State polices and programmes.  It also requires State Parties to ensure increased and effective representation and participation of women at all levels of decision-making.  The call for equal participation in decision making and the good example set by the AU in respecting the equal participation provision in appointing commissioners and electing women to high level posts such the presidency of the Pan African Parliament augurs well for the political participation of women.  

The Protocol could be used to strengthen the regulatory framework for participation of women in decision making through the legislation quotas and other affirmative action measures.  In South Africa great strides have been made in the representation of women in decision-making and political life because of the 30% quota currently applied voluntarily by the ANC.  The institutionalization of these measures could help protect these strides, which currently depend on the goodwill of the ruling party.  It could also result in improvements in other political parties.  In Zambia, NGO’s have proposed the introduction of quotas in their recommendations to the Constitutional Review Commission in a bid to enhance the participation of women in politics.  The Protocol could provide leverage for these efforts.  In both South Africa and Zambia, the African Women’s Protocol could also be used to spur progress in areas in governance, which have lagged behind such as local government, public service, the judiciary, the armed forces and the private sector.  The African Women’s Protocol would also be a useful advocacy tool for efforts to bridge the gap between policy and practice.  

Violence against Women

Article 4 of the African Women’s Protocol commits States Parties to enact and enforce laws to prohibit all forms of violence against women whether it takes place in public or in private.  States are also obliged to adopt legal administrative, social, economic measures to ensure prevention, punishment and eradication of violence against women.  They commit themselves to provide adequate budgets and other resources for the implementation and monitoring of these measures.  This provision will be especially useful in light the fact that in all three countries, resource constraints have been identified as a major challenge.  In South Africa’s the reference to budgetary resources has been widely lauded.  It could help enhance the protection of women in Zambia where civil society organizations have been at the forefront of the struggle against violence against women.  

The article also tackles the problem of trafficking of women, a pervasive problem in the region, which none of the three countries has adequately addressed.  The African Women’s Protocol will support calls for more research, stronger legislation, policy and more effective action in this area.

Article 5 prohibits and condemns all forms of harmful practices which negatively affect the human rights of women and which are contrary to international standards. It could greatly improve South Africa’s laws, policies and treatment of harmful traditional practices.   The Constitution protects women from violence and harm and protects their rights to life, dignity and health. However, no detailed policies exist on specific harmful practices such as female genital mutilation (FGM), virginity testing, dry sex, abduction or forced marriage, ukungena (taking over a widow by a male relative without her consent), or burning and victimizing women branded ‘witches’. Women remain the victims of harmful traditional practices in all three countries.  

In dealing with harmful traditional practices, it will be important to define and build a consensus on what constitutes harmful traditional practices.  While it is clear-cut in some areas, there are practices such lobola, virginity testing and some initiation rites where there is no clear consensus.  More research needs to be done and a consensus has to be built on the circumstances under which some traditional practices become harmful and how women can be protected.  

Health and Reproductive Rights

Article 14 of the African Women’s Protocol calls on States Parties to ensure that the right to health of women including sexual and reproductive health is respected and promoted.  It provides women with the right to protection against sexually transmitted infections including HIV/AIDS.  It also authorizes medical abortion in cases of sexual assault, rape, incest and where the continued pregnancy endangers the mental or physical health or life of the mother or fetus.  In South Africa the Constitution provides women with more rights than the African Women’s Protocol.  However, it is an advance on Zambian legislation, which requires a panel of 3 doctors to agree that the mother’s health is threatened and does not provide for termination even in cases of rape, sexual assault or incest.  Given the high prevalence of HIV/AIDS in the region, the provisions on protection for women could help improve the dire situation of women since activists could adopt a rights-based as opposed to a welfare approach in advocating for more effective action.  In all three countries the emphasis on rural areas in the call for adequate, affordable and accessible health services could help bridge the wide disparity between urban and rural women.

The African Women’s Protocol could help change the lives of both men and women for the better.  Increased participation of women in political life is not just the right thing to do.  It will also result in more socially responsible decision-making at all levels.  Improved control over their fertility would free women to pursue more productive and fulfilling lives and lead to healthier, more prosperous families.  By addressing violence against women and harmful traditional practices that disempower women, the African Women’s Protocol will help improve living standards for both men and women.

Level of Awareness

On the whole the level of awareness about the African Women’s Protocol is woefully low.  Unfortunately it was lowest among two categories of actors that are crucial to its implementation; the media and community based organizations.  Most Community Based Organizations had never heard of it and media coverage of the African Women’s Protocol was negligible. In S. Africa not even its ratification managed to catch the news.  

The level of awareness was highest among actors (government officials, members of parliament and NGO’s) who have actually been involved in the process of its promotion, adoption, and ratification.  They were knowledgeable enough about it to use it to advance women’s rights.  The level of awareness was therefore higher in South Africa, which has ratified the African Women’s Protocol.  In Zambia, which has not signed the African Women’s Protocol and where debate has been limited, officials interviewed apart from the line department are largely ignorant of the African Women’s Protocol and its content.  A limited number of NGO were sufficiently conversant with the African Women’s Protocol to use it to advance women’s rights.  In the circumstances the popularization of the African Women’s Protocol must remain high on the agenda if it is to be an effective tool for change.

Challenges

A number of challenges must be faced in the process of harnessing the potential force of the African Women’s Protocol.  They include gaps and weaknesses in the African Women’s Protocol itself and the absence of a culture of using human international human rights instruments.  Like most international human rights instruments, there are no sanctions for non-compliance.  For monitoring, the African Women’s Protocol relies on States to include a section on its implementation in periodic reports on the implementation of the Charter that have hitherto not been very forthcoming.  Given the poor record of compliance of States Parties in fulfilling this obligation, women’s’ rights advocates will have to pressurize Governments simultaneously on two fronts; first with respect to the preparation of the report on implementation of the Charter and then with regard to ensuring that it contains a meaningful report on the Protocol. It will be helpful for them to draw on CEDAW’s experience with the reporting process and devise measures such as NGO shadow reports and indicators to help mitigate this weakness.  

As regards implementation, there will be a need to clearly define the relationship between the Court and the Commission and iron out uncertainties with respect to competence.  It is not yet clear how the merger of the Court on Human and Peoples’ Rights and the Court of Justice of the African Union will affect its capacity to promote and protect human rights.  Countries will also have to make a declaration accepting the competence of Court to receive individual complaints before their citizens enjoy this protection.    In addition, unless adequate resources are provided, the Court will share the problems the Commission experienced its early years. 

The weakening of the women’s movement in Africa in the last decade and the weakness of key partnerships and alliances are hurdles that women must seek to overcome.  Lack of political will to address gender issues and the weakness of key gender machinery in term of power; resources and skills are some of the other challenges with which we must grapple.  Other challenges include; the strength of patriarchy, tradition, culture and religion, the co-existence of multiple legal systems and the public/private dichotomy, which restricts women to the private sphere.  Finally, threats in the policy environment ranging from the diversion of resources away from other causes to the fight against terror, the implementation of structural adjustment measures which limit government spending on social services and the rise in religious and cultural fundamentalism, could roll back the gains made by women over the years.  

Lessons

Adopt a Holistic Approach

To ensure maximum impact synergy, and follow through, efforts to promote ratification, popularization and implementation should be part of a national plan or strategy.

Take the African Women’s Protocol to the grassroots

The African Women’s Protocol must be unpackaged and repackaged in a manner that makes it available accessible and user friendly to different actors

Promote its Domestication and Effective Use

If the African Women’s Protocol is to be effectively implemented it must be incorporated in the domestic laws of a country as well as in its sectoral policies, programmes and plans at local, provincial and national level.

Break the Private/Public Dichotomy and Move the mountain of tradition

Efforts to popularize the African Women’s Protocol must target the actors and institutions that control private domain where most women live most of the their lives

Transform Targets for Change into Agents of Change

Efforts to popularize and implement the African Women’s Protocol must target crucial actors in the campaign for popularizing the African Women’s Protocol such as the media and cultural leaders as both subjects and potential agents for change.

Start Early

Efforts at popularizing the African Women’s Protocol must target girls and boys at the stages before their opinions become formed.

Maximize the opportunities provided by technology

Efforts at popularizing the African Women’s Protocol must use make maximum use of the information revolution, while being mindful of the new threats it presents and of the need to bridge the digital divide between grassroots women and the rest of the world.

 CONCLUSION 

The African Women’s Protocol legitimizes the struggles for gender equality and the promotion and protection of women’s rights as an African struggle.  Despite its imperfections, it is a potential force for positive change.  If properly harnessed it can serve as an effective empowerment tool for African women.  Empowering African women, who make up more than half of the continent’s population, will have a positive multiplier effect that will end with happier, healthier wealthier and more harmonious families and societies.

INTRODUCTION

On 11 July 2003, the Heads of State and Government of the African Union adopted the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women.  The Protocol seeks to promote and protect the rights of African women by reinforcing international human rights standards and adapting them to address context specific violations of African women’s rights.  It commits States Parties to combat all forms of discrimination against women through legislative, institutional and other measures.  States Parties further commit themselves to modify social and cultural patterns of conduct of women and men through publications, information, education and information and communication strategies in order to eliminate harmful cultural, traditional and all other practices based on the idea of inferiority or superiority of the sexes or on stereo-typing.

Despite the adoption by Heads of State and Government on 8 July 2004, of a Solemn Declaration on Gender Equality in Africa in which they undertook to sign and ratify the African Women’s Protocol by the end of 2004 and to support the launching of public campaigns aimed at ensuring its entry into force by 2005, only five countries had ratified the Protocol by 31 December 2004.  This was just a third of the 15 required for the Protocol’s entry into force.  

Thanks to ongoing campaigns and pressure by NGO’s, the number of ratifications dramatically doubled by 28 February 2005.  Currently five more reservations are needed for the Protocol to enter into force!  When this is attained the focus should shift from entry into force to universal ratification and implementation.  The more countries ratify and domesticate the Protocol, the more legitimacy it will have.  

Significance

The Protocol is a homegrown instrument developed by Africans for African women.  It legitimises the fight against gender oppression as an African struggle.  No longer can detractors claim that women’s rights are transplants from the western world with no roots in African values and norms.

For the first time, an international human rights instrument addresses violence against women and prohibits harmful traditional practices like female genital mutilation, widow inheritance, and child marriages.  The Protocol addresses issues hitherto not treated by other instruments such as health and reproductive rights including HIV/AIDS and the exclusion of rape, sexual slavery and other sexual violence in crimes against humanity.  The Protocol affords protection to vulnerable groups like the elderly, widows, nursing women and women in distress.

Like most things the Protocol is not perfect.  It is a compromise document and it has its gaps and weaknesses.  There are a number of concerns about weaknesses when it comes to enforcement and uncertainties in the mechanisms for its implementation.   There is dissatisfaction with the manner in which it treats some aspects of marriage, sexuality, reproductive rights and Aids.  It could not specifically address the full range of harmful traditional practices and there are gaps in areas like bride price.   

Nevertheless the Protocol is a potential force for changing the lives of African women for the better.  One of the Protocol’s greatest strengths is that it is an African instrument that outlaws negative traditional practices and enshrines the right of women to live in a positive cultural context.  It can act as a lever to facilitate efforts to harmonize customary and statutory law and to tackle the public/private dichotomy, in a manner that benefits women.  

The Protocol can strengthen the legal and policy framework of their countries by acting as a standard to which countries are obliged to conform.  It promotes equality in marriage by addressing inequalities with regard to decision-making, property and children.  In governance, it demands equal representation in political life and decision-making. Through its specific mention of budgetary allocations for areas like violence against women, it can serve as a tool for promoting action and bridging the gap between law and policy on the one hand and practice and reality on the other.    The Protocol can act as a shield against retrogression, protecting the gains made by women from threats such as hostile policies and negative change.  

Women and NGO’s can also make use of the rights to submit individual or group complaints to the African Commission on Human and People’s and to the African Court when it becomes operational.  This can only be done after domestic remedies are exhausted.

All this notwithstanding, the Protocol will remain a sleeping lion unless supporters of women’s rights and gender equality take deliberate and concerted action to ensure its popularisation, ratification, domestication and implementation.  

Scope, Methodology and Expected Results

As part of its efforts to promote and protect women’s rights and enhance gender equality, OXFAM conducted policy research on the African Women’s Protocol.  The purpose of this research was to assess the implications of the Protocol in order to strengthen the popularisation and mobilization campaigns in at least three countries.  It examined the level of awareness about the Protocol and its implications for women’s rights in the areas of governance, violence against women and sexual and reproductive health rights.  

The research was conducted at two levels: the regional level and the national level.  At the national level, the countries covered were Mozambique, South Africa and Zambia.  The methodology used was a literature review, interviews and questionnaires.  The key interviewees included officials of national Governments, and regional intergovernmental organizations, Parliamentarians and members of the Pan African Parliament, academicians, and representatives of civil society and community-based organizations.  

At the regional level, a total of 15 people were interviewed or responded to the questionnaire.  In South Africa the total number of respondents and interviewees was 14.  In Zambia, 15 people participated.  In Mozambique, there were 11 respondents.  The questionnaire that formed the basis for the interviews covered a number of areas including the situation of women with regard to the thematic areas, the strengths, weaknesses, implications of and obstacles to the operationalization of the African Women’s Protocol.  It covered the level of awareness among policy makers, civil society and the media, best practices, as well as recommendations for actions and target actors.  

The research team encountered a number of problems as it conducted this research.  The timing December 2004 to January 2005 coincided with the holiday season, making it difficult to interview some respondents.  In Mozambique this situation was aggravated by the national elections.  

The expected results were: 

· A comparative analysis of the African Women’s Protocol in the light of regional instruments, international instruments and national legislations and policies.

· An analysis of national situations and implications for the African Women’s Protocol in the thematic areas

· Identification of challenges and best practices, and

· Recommendations on how to popularize the African Women’s Protocol and promote its ratification and implementation

Summary

Chapter One of the research report analyses the Protocol in the light of relevant instruments like CEDAW, the African Charter for Human and People’s Rights, the Beijing Declaration and Programme of Action and the SADC Declaration.  It highlights the role that the Protocol can play in strengthening the framework for promoting and protecting women’s rights.

Chapter Two looks at the situation of women, while Chapter Three examines the implications of the Protocol for the three countries in the three thematic areas of governance, violence against women and health and reproductive rights.  The level of awareness among policy makers, civil society and the media in the three countries is briefly assessed in Chapter Four.  Chapter Five outlines major challenges and Threats.  Chapter Six highlights best practices in a number of areas.  Chapter Seven sums up the lessons and conclusions.  The report then makes general and country specific recommendations on how to popularise, promote the ratification and ensure the implementation of the Protocol.  Finally it identifies possible areas for future research.

CHAPTER ONE: THE SITUATION OF WOMEN

The SADC Region: A Panoramic View

Over the last decade the SADC region has witnessed a number of notable achievements with regard to the situation of women.  In politics, we have witnessed great strides with respect to the participation of women in decision making.  Electoral reforms in Malawi, Mozambique and South Africa have resulted in an increase in parliamentary representation over and above the required 30% target set by the SADC Gender Declaration.  The region has seen ground breaking appointments of women to high level posts such as Prime Minister and Deputy President, Speakers of Parliament and ministers to cabinet portfolios that were hitherto the preserve of men such as Foreign Affairs, Finance and Defence.  

All countries in SADC have ratified CEDAW and there have been legal reforms that aim at promoting gender equality in many countries. With the exception of Swaziland, Angola and Mozambique, most countries, had adopted National Gender Polices with implementation plans by 31 December 2004.  Many countries have also adopted specific strategic plans to promote gender equality in fields such as health, education, agriculture, and labour.  In the field of education, a critical area for empowering women, the adoption of policies such as the drive for 50/50 enrolment at primary level, free primary education, programmes to enhance the self-esteem and self-confidence of the girl child and affirmative action at tertiary level have significantly improved the lot of women and girls.

There have been efforts to improve the financial position of women through entrepreneurship programmes, the establishment of women’s banks, credit institutions and development funds.  Trade policies have been revised to improve women’s assess to credit and a number of countries have began land reforms that among other things aim at improving women’s access to land.  

Unfortunately the region’s health has deteriorated as a result of the HIV/AIDS pandemic.  The plight of women and girls is aggravated by the fact that they also bear the multi-faceted burden of home-based care giving to those living with AIDS and economic production.  Poverty has increased dramatically in the region’s population.  Women make up an unacceptably high percentage of 70% among those living in extreme poverty!  The increased number of poor households led by women in an atmosphere of food and nutritional insecurity reflects this feminization of poverty.

By removing safety nets such as access to essential services without substantially enhancing their capacity to compete in the free marketplace, structural adjustment programmes have left women in double jeopardy in many countries of the region.   Micro-credit, small scale loans and income generating projects though helpful have not succeeded in permanently lifting women out of the vicious cycle of poverty. (Lomoyani: 2005, p. 2) 

Violence against women has been recognized as a human rights issue, and there have been some efforts to address it.  Nevertheless it remains a major challenge in the region.  Trafficking in women and children is on the increase but yet to be seriously addressed.  While the women’s movement weakened over the decade, patriarchy and societal attitudes that disadvantage women have remained largely unchanged.  Gender machinery remains weak in terms of financial resources, skills and power.   (ECA: 2004, pgs. 5-8), Lomoyani: 2005, pgs. 3-5)

While advances have been made in efforts to advance gender equality and women’s rights and progress must be recognized, a lot remains to be done to improve the lot of women in the region.  It is against this backdrop that OXFAM undertook the research in three countries, Mozambique, South Africa and Zambia.  

The Three Countries: An Overview

In many ways the three countries under examination are very different.  They have different national historical experiences, economic situations and specific challenges.   Mozambique is a former Portuguese colony where a bloody civil war followed the struggle for independence.  Zambia is a former British colony that has only known the impact of conflict through indirectly as a host for refugees.   South Africa suffered a unique institutionalized form of oppression under the apartheid system.

Yet despite these differences threads of similarity closely knit them.  All three countries are undergoing a process of transformation.  South Africa continues to grapple with the onerous task of transforming the apartheid legacy.  Zambia is still struggling to come to grips with its metamorphosis from one of the richest countries in Africa to one of the poorest!  Mozambique struggles to overcome the aftermath of conflict.  All three countries are at one stage or another of entrenching the democratic process.  

Unfortunately another thread that firmly binds all three countries together is the fact that despite their differences, discrimination against women remains a pervasive reality.  Their national experiences may differ and their standards of living may vary but in all three countries a lot remains to be done to improve the lot of women.

South Africa

The unbanning of the ANC in 1990 after decades of resistance to apartheid rule marked the beginning of a new South Africa.  A process of transformation enfolded that resulted in the establishment of a democratic state on 27 April 1994.  

Following difficult negotiations under CODESA (the Conference for a Democratic South Africa) and the multi-party negotiation process, a new Constitution was adopted in December 1996.  It is widely acclaimed as one of the most progressive and inclusive constitutions of our time.  The Constitution asserts that the democratic state is founded by on the values of human dignity, the achievement of equality, of human rights and freedoms, non-racism and non-sexism.  The Equality clause in the Bill of Rights advances gender equality.  The positive framework was the result of a highly organized lobbying and advocacy by the Women’s Coalition, the Constitution.  Two issues clearly illustrate this struggle; the successful rebuttal of attempts to exclude the principal of non-sexism from the Constitutional principles and the successful challenging of moves by traditional leaders to exclude customary law from the Bill of rights especially the equality clause.  

The Equality Clause provides for protection against unfair discrimination (direct or indirect) on one or more grounds, including race; gender; sex; pregnancy; marital status; ethnic or social origin; colour; sexual orientation; age; disability; religion; conscience; belief; culture; language and birth.  The Constitution also provides for the creation of statutory bodies, supporting constitutional democracy. Six bodies were formed, including the Commission for Gender Equality (CGE) and the Human Rights Commission (HRC). 

The new Constitution was debated at a time when women were preparing for the Fourth World Conference on Women in Beijing.  This enabled the gender dimension of the Constitution to be influenced by the process.   It also led to another noteworthy development.  CEDAW was ratified without reservation by the South African Government; a move that had hitherto been opposed by the National Party.  This provided additional weight by legally binding the government to take steps to ensure gender equality.  (Holland-Muter: 2005, pg.10)

Zambia

With its rich reserves of copper and a per capita income of US$ 1200, Zambia was regarded as one of the richest and most promising countries in Sub-Saharan Africa at independence in 1964.  Unfortunately plummeting commodity prices and poor policy choices combined to drastically change the situation.  Today Zambia is one of the poorest countries in the world and is counted among the highly indebted poor countries (HIPC).

Zambia did not escape the wave of democratization that swept many countries on the continent in the post-cold era.  The victory of Movement for Multi-party Democracy in the country’s election of 1991 brought an end to the one-party rule by the United National Independence Party (UNIP). Unfortunately the lot of ordinary Zambians has yet to improve. 

Zambia has a plural legal system.  Statutory law, which is based on English Common Law, is applied side by side with customary law and practice.  Article 2 of the Constitution embodies the principle of equality.  Article 11 enshrines the right of Zambians to enjoy fundamental rights and freedoms without distinction to race, place of origin, political opinion, colour, creed sex or marital status.  Article 23 reinforces this.  However, this protection is contradicted by the fact that the same Constitution permits discrimination against women in terms of personal law in areas such as marriage, divorce and property rights.  The High Court applies statutory law while the lower courts apply customary law.  Customary law, which treats women as minors, applies to most cases on personal relations, property rights and ownership.  The situation is even worse in the villages where headmen or chiefs in local courts hear disputes.  The net result is that in terms of personal law, the Constitution has defined a power relationship between women and men that disadvantages women – in terms of access to and control over productive resources and benefits in the private sphere of life.  This translates into gender-based inequalities in the public sphere, in areas such as education, training employment, business enterprise, politics and decision-making. (Muyakwa: 2005, pgs. 11-14)

Mozambique

Mozambique is a least developed country where women constitute 52% of the population.  72.2% live in rural areas.  The country’s population suffered at the hands of a bloody civil war that followed independence in 1975.  It raged on up to 1992 when a peace agreement was signed between the Government and rebels from RENAMO.  The country is now struggling to consolidate peace and national unity, to promote development, reduce poverty and entrench democracy.  Mozambique has just concluded an election that was widely hailed as a sign of the strengthening of democracy in the SADC region.  

Mozambique has ratified CEDAW but has not yet submitted any report in fulfillment of its reporting obligations. Nevertheless the provisions and spirit of CEDAW are being domesticated and this can be seen in reforms of the areas of land law, labour and the family.  Mozambique has a plural legal system where statutory law, which is based on Portuguese Civil Law is applied alongside customary law.  The Mozambique Constitution was revised in December 2004 and it now enshrines the principle of gender equality.  

The Three Countries: National Machinery, Gender Policies and Position on African Women’s Protocol

National Machinery

Figures 1 below presents that current situation with respect to national machinery for promoting the rights of women in the three countries.  The creation of these extensive structures is a welcome and positive development.  However, the national machinery has suffered a number of plagues that have seriously undermined their effectiveness as the catalyst institutions for the promotion and protection of women’s rights.  These are further discussed in the section on challenges.

National Gender Policies

South Africa and Zambia both have National Gender policies.  Zambia adopted the National Gender Policy in 2000 and its Strategic Action Plan in 2004.  Mozambique is in the process of developing one.  In the interim it uses an adapted version of the 12 critical areas of concern of the Beijing Platform of Action as its framework.

Current Position on the Protocol

Zambia

Zambia has neither signed nor ratified the African Women’s Protocol.  The reasons advanced for this are that the relevant actors have not sufficiently studied the Protocol and its implications.  Furthermore, Zambia had begun a process of domesticating CEDAW.  There is a feeling in some quarters that it should take things one at a time and focus first on CEDAW and then on the African Women’s Protocol.  The decision to domesticate CEDAW is a welcome development.  This notwithstanding there is a need to highlight the fact that both instruments strengthen the overall framework for the promotion and protection of women’s rights.  It is therefore ill advised to put the Protocol on the backburner.

Mozambique

Mozambique signed the African Women’s Protocol on 15 December 2003 but has not yet ratified it.  It is currently before Parliament, which is expected to begin debate on its ratification soon.  Issues that are likely to raise concern include its treatment of termination of pregnancy since abortion is a taboo in the country, the right to know their HIV/AIDS status of spouses, aspects of the Protocol’s treatment of marriage.  

South Africa

South Africa has ratified the African Women’s Protocol. It deposited its instrument of ratification with the Secretary General of the African Union on 14 January 2005.  It did so with 3 reservations and two interpretative declarations.  

South Africa made a reservation on Articles 4 (j), 6 (d) and 6 (h).  Articles 4 (j) obliges States Parties to take effective measures to ensure that if the death penalty exists, death sentences are not carried out on pregnant or nursing women.  In its reservation the Government states that the death penalty has been abolished and the article finds no application in South Africa.  Its existence in the Protocol should not be construed to as inadvertent sanctioning of the death penalty in other states parties since S. Africa is opposed to it in principle and it could conflict with Article 2 of the Constitution.  

South Africa entered a second reservation on Article 6 (d), which requires all marriages to be recorded in writing and registered in order for them to be recognized.  The South African Government des not consider itself bound because section 4 (9) of the Customary Marriages Act of 1998, stipulates that failure to register a customary marriage has no effect on its validity.  This is considered protection for women married under customary law.

The third reservation was made on Article 6 (h) on the grounds that is subjugates the equal rights of men and women with respect to the nationality of children to national legislation and national security interests.  This could deny children their inherent right to citizenship and nationality.

Interpretative Declarations

South Africa made two interpretative declarations on Articles 1 and 31.  With respect to Article one, South Africa basically restricts the definition of discrimination against women to the scope contained in section 9 of its Constitution as the Constitutional Court may interpret it.  As regards Article 31, on the status of the Protocol, the South African government says the South African Bill of Rights should not be seen to offer less favourable protection than the Protocol even though unlike the Protocol, it provides for limitations under certain conditions.  

While the three reservations are progressive in that they are made in the best interest of South African women, the same cannot be said for the two interpretative declarations.

NATIONAL MACHINERY

ZAMBIA

Executive
Legislature
Independent
Civil Society

Gender in Development Department (GIDD)

Established: 1996

Location: Cabinet Office

Functions: Policy formulation, guidelines on gender activities, coordination, liaison and networking, monitoring and evaluation

Gender Focal Points (GFP)

Location: Sector ministries, some public institutions, provincial administration


Committee on Legal Affairs, Governance, Human Rights and Gender Matters

Established: 1999

Functions: scrutinize government activities to ensure gender is prominent
Gender Consultative Forum (GCF)

Established: 2003


NGOCC

Established:

Functions: NGO umbrella organization, coordination of affiliated NGO’s.

MOZAMBIQUE

Ministry of Women and Coordination of Social Action (MMCAS)

Established: 2000

Functions: Coordinate implementation of women’s empowerment and development policies

National Directorate of Women

Established: 2001

Functions: define and promote implementation of support programmes

National Focal Points
Social Gender and Environmental Affairs Commission

Functions: mainstreaming

Office of Women MPs

Functions: 
National Council for the Advancement of Women (CNAM)

Functions: Oversight, monitoring and promoting implementation of government policies and programmes
Women’s Forum Network of NGO’s 

Functions: to lobby government, capacity building for various organizations



NATIONAL MACHINERY

SOUTH AFRICA

Executive
Legislature
Independent
Civil Society

Office on the Status of Women (OSW)

Established: 

Location: Presidency

Functions: coordination, policy formulation, support in gender  mainstreaming to govt. departments and public sector bodies, monitoring implementation of mainstreaming

Gender Focal Points (GFP)

Location: Sector ministries, provincial administration

Functions: ensuring civil service transformation to ensure gender equity, mainstreaming gender in development policies and programme implementation


Joint Committee on the Quality of Life and the Status of Women (JCIQLSW)

Established: 1996

Functions: monitors and assess progress with respect to status and quality of life for South African women, government compliance with national and international commitments, mainstreaming, including budgets and fiscal framework

Parliamentary Women’s Caucus:

Established:  1994

Functions: Platform for women from all parties to look at issues that affect them as parliamentarians

Women’s Empowerment Unit (WEU)

Location: Speaker’s Forum

Functions: Forum for speakers for national and provincial legislatures, training and skills development


Commission on Gender Equality (CGE)

Established: 1997

Functions: Independent, statutory advice and research body, monitoring and evaluating policies and practices of government, the private sector and other organizations, review legislation, public education, monitoring and reporting on compliance with international commitments and investigating inequalities and complaints in field of gender. 
No umbrella body. About 60 NGO’s attend national machinery meetings.  Strongest networks operate in field of violence against women

CHAPTER TWO: COMPARATIVE ANALYSIS OF THE PROTOCOL TO SELECTED INTERNATIONAL INSTRUMENTS AND POLICY DOCUMENTS

This section analyses the Protocol in the light of the Convention on the Elimination of Discrimination Against Women (CEDAW), the African Charter on Human and People’s Rights and Beijing Platform of Action and the SADC Declaration on Gender Equality.  It highlights the fact the all instruments and have different strengths and weaknesses.  Together they complement each other and serve as a framework for the protection and promotion of women’s rights.  The section highlights the ways in which the African Women’s Protocol fortifies the framework for protecting and promoting women’s rights.  It also looks at the lessons we can draw from the experience with other commitments as we move to the implementation of the African Women’s’ Protocol.

THE INSTRUMENTS

The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)

CEDAW was adopted in 1979 and entered into force in 1981. It was the first instrument to bring together all rights that had hitherto been scattered in various instruments into the ambit of a single human right’s instrument.  It has thus been widely hailed as the bill of rights for women.  With 179 states parties it has nearly attained universal ratification.  

In 30 articles CEDAW seeks to eliminate any distinction, exclusion, or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment, or exercise by women, on a basis of equality with men, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.  

In article 2, states parties commit themselves to ensure that government organs comply with CEDAW, to take legislative and other appropriate measures to eliminate discrimination, in public institutions and by any person, organization or enterprise and to modify or abolish discriminatory laws, regulations, customs and practices.  Article 4 authorizes the adoption of special measures creating temporary inequality in favour of women aimed at accelerating de facto gender equality and protecting maternity.

Articles 5 through 16 outline substantive political, civil, economic and social rights.  Here the Convention basically reiterates rights contained in other human rights instruments.  The rights upheld cover public participation, citizenship, employment, education, health care, special needs of rural women, domestic relations, leisure, prostitution and traffic in persons.  

Part IV of the Convention establishes the Committee on the Elimination of all forms of Discrimination Against women and outlines modalities for its operation.  The Committee monitors compliance with CEDAW through periodic reports submitted by States Parties.  They are considered through a non-contentious process of constructive dialogue.  Article 21 of the Convention empowers the Committee to make recommendations, observations and suggestions to interpret, clarify, and promote the implementation of certain articles or specific subjects relating to the Convention.  Part VI covers dispute settlement, and procedural details on entry into force, ratifications and reservations.  (Semafumu: p.176-178)  An Optional Protocol that entered into force in 2000, provides women with a means of redress for violations of rights protected under the Convention. Figure one summarizes the strengths and weaknesses of CEDAW.

CEDAW

HALLMARK/S


STRENGTH 
WEAKNESS

- First document to bring together all earlier piecemeal provisions into single comprehensive instrument (Bill of Rights) on rights of women

- Considered ethnocentric in some quarters


Content

- Covers political, civil, economic, social, cultural rights

- Covers both the public and private spheres

- Provides for special measures creating temporary inequality to attain de facto gender equality

- Requires states to modify behaviour and culture in additional to refraining from violations 

Implementation

- Elaborate reporting system

- Near universal ratification

- Introduction of procedure for inquiries and individual complaints


Content

- Omissions such as violence against women, female genital mutilation, sexual and reproductive rights, the rights of widows and other vulnerable groups like the elderly, HIV/AIDS, 

Implementation

- No procedure for rejecting ratifications incompatible with its object and purpose

- Inadequate resources for its implementing mechanism

- Like most international human rights instruments, absence of sanctions to back it

Figure 2

Lessons Learnt From CEDAW

Ratification

CEDAW was adopted on December 1979.  It entered into force on 3 September 1981 in a record time of less than two years making it the fastest human rights instrument to enter into force at the time.  The speed of ratification was accelerated by the five yearly conferences on women.  In fact the adoption of the Convention itself on December 1979 was in part the result of pressure to have it presented to the Copenhagen Conference in July 1980.  When it was presented 64 States signed it and 2 ratified it.

Another factor worth noting is the different roles of NGO’s and Government in the elaboration and adoption of CEDAW and the African Women’s Protocol.  During the seventies when CEDAW was adopted, NGO participation in the elaboration of international instruments had not attained the level of acceptability that we witness today.  Governments were the dominant player and this was a double-edged sword.  On the positive side it meant that there was more buy in from the organizations and individuals who responsible for pushing for ratification.  Once the convention was signed it was easy to push it through the national ratification processes.  On the other hand once it was ratified someone had to educate NGO’s who were crucial to its implementation.  

In the case of the African’s women’s Protocol the NGO’s played the pivotal role in its initiation, elaboration and subsequent adoption.  In fact when the Protocol was not tabled for adoption in 2002 at the launch of the African Union as had been expected, feverish lobbying by NGOs for its inclusion played a crucial role on its adoption by the Assembly of Heads of State and Government in 2003.  (Wandia: 2004, P.2)  The downside is that you have to work backwards to obtain buy in from the government organs responsible for signature and ratification.  The advantage here is that you have a pool of NGO’s who are familiar with the Protocol and facilitate its implementation once it is ratified.  

Implementation

CEDAW has strengthened the legal framework for de jure equality. As a result of its impact, many constitutions and regulatory frameworks have provisions that guarantee equality and prohibit discrimination on the grounds of sex.  It has provided the standard for the repeal of discriminatory provisions in civil, penal and personal status codes and spurred the adoption of equal opportunity acts to improve the de facto position of women.  CEDAW has contributed to the strengthening of the institutional frameworks that act as a catalyst for the promotion and protection of women’s rights.  

Courts and judicial procedures are gradually becoming more attuned to requirements of the Convention and a jurisprudence of gender equality is guided by the Convention is developing.  This notwithstanding, judges are often reluctant to base their decisions on international treaties, such as CEDAW. If a country has ratified CEDAW they usually have the authority to consider it either as part of national law or as aid to interpreting national law.  Precedents or examples where other countries have applied CEDAW and other human rights instruments are helpful persuasive tools.  In Africa examples of such cases include Ephrohim v Pastory, Longwe v Intercontinental Hotel v Attorney General and Unity Dow. They will be discussed in greater detail under best practices.  (Llana Landsberg-Lewis:1998, )

A study on the impact of CEDAW undertaken in 2000 (Mcpherson et al:2000, P.17) identified a number of problems that have hindered its effective implementation.  The co-existence of multiple legal systems with customary and religious law governing personal and private life and prevailing over positive law and even constitutional guarantees of equality remain a major hurdle.  The persistence and resilience of discriminatory cultural practices, traditions, social norms and stereo typing, insufficient political will, lack of resources and ignorance by women about their rights as well as insufficient redress for violations are among the other obstacles identified.  

Notwithstanding this environment, the study identified a number of factors that promote or hinder its effective use.    Figure 3 highlights them.
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The African Charter on Human and Peoples’ Rights

The African Charter was adopted in Nairobi in 1981.  It only entered into force in 1986, five years later!  The Charter sought to address the gap in existing international human rights instruments when it came to addressing human rights from an African perspective.  It attempts to combine African values and traditions with international norms.  The African Charter promotes individual duties and collective rights in addition to individual rights.  

The Charter covers internationally recognized individual rights civil and political rights such as non-discrimination, equality before the law, the rights to dignity and freedom, liberty and the security of person as well as the right to a fair trial.  It provides for the rights to freedom of conscience, worship and religion and the rights to receive information and freedom of expression.  Other freedoms upheld by the Charter include the freedom of association, assembly and movement.  In addition it also provides for the right to participate in government and equal access to the public service.

With regard to economic, social and cultural rights, the regional instrument upholds the right to own property to work under equitable conditions and to receive equal work for equal pay.  In addition, it protects the rights to physical and mental health, education, and freedom to participate in cultural activities. Under the Charter, African families enjoy the rights to protection and to assistance from the state.  The Charter spells out special measures for the protection of aged and disabled.  It briefly touches on discrimination against women and children’s rights.  

The Charter covers group or community rights; including the right to determine their mode of governance and the development of their economies, the right to peace and security and the right to a clean environment.  

Part II of the Charter sets out safeguard measures.  It establishes the African Commission on Human and Peoples’ Rights, whose functions are to promote human rights, protect human rights, interpret the Charter and undertake consultative activities.  It must also perform any other duties that the Assembly of Heads of State may request.  

Strengths And Weaknesses.  

Substantive Rights

The major strengths of the Charter lies in its contribution of concepts of African values, collective rights and individual duties to the international human rights regime.  The Charter is comprehensive in scope covering political, civil, economic and social rights and collective rights.  In terms of content, its main weaknesses are omissions with respect to the right to privacy and collective bargaining and the unsatisfactory manner in which it deals with women’s rights.  This will be treated in greater detail.

Implementation

The three most important tasks of the protection mandate of the African Commission on Human and Peoples’ Rights are the consideration of state reports, inter-state complaints and individual complaints.

Unfortunately the Commission was initially plagued with problems.  Paper tiger, toothless, invisible….  These are some of the ways in which the Commission was described as it struggled to curve out a role for itself in very difficult circumstances in its first eight years of its existence.  It had a shoestring budget, no full time professional staff
 and not enough meeting time to carry out its functions.  Its independence was often called into question because Government officials as opposed to experts represented most Governments.  It had little zeal for the promotion and protection on human rights.  As a result of the interpretation it chose to give its mandate, its work was shrouded in secrecy.  To aggravate the situation between 1986 and 1993, no women were elected to the Commission.  (Nmehielle: 2004 p.4).

In the next 10 years of its existence, the tide has turned in the Commission’s favour.  Through a creative interpretation of the Charter it was empowered to receive individual complaints.  The wording of Article 58 would seem to imply that the Commission can only consider a communication when it reveals a series of serious and massive violations of human rights and after the Assembly of Heads of State requests it to do so.  In practice the Commission considers every violation even if it is only a single violation.  Furthermore in emergency situations, the Commission may under rule 111 of its rules and procedures adopt provisional measures urging the State to refrain from any action that could cause irreparable damage until the Commission hears the case.  (OAU: pgs. 4-5) 

As a result of its innovation, Africa now has Special Rapporteurs and Focal Points on a number of human rights issues such as the Rights of Women and Refugees.  There has been a dramatic increase in the number of complaints because of the increase in the level of openness.  Another positive development in recent years has been the progressive and pragmatic application of the admissibility requirements particularly the exhaustion of local remedies rule.  (Nmehielle: 2004 p.10)

Despite these positive developments, the Charter did not have an effective remedial mechanism.  Even where it found a violation on the part of a State Party, this did not afford a remedy to the victim.  To address this gap the Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of a Court on Human and Peoples’ Rights was adopted in Ouagadougou in June 1998.  It entered into force on 25 January 2004.  However, its implementation was delayed by a decision to postpone the appointment of judges up to July 2005.  Unless Governments are persuaded to make the declaration under Article 34 (6), accepting the competence of Court to receive individual complaints from their citizens at the time they sign the Protocol, the ability of their citizens to enjoy this protection will be adversely affected.
  There is a need to clearly define the relationship between the Court and the Commission.  Furthermore, unless adequate resources are provided, the Court like the Commission may spend the better half of its first decade struggling to become relevant.

The Protection of Women’s Rights under the Charter

It is worthwhile to briefly examine the level of protection afforded to women under the Charter.  Article 2 of the Charter provides for non-discrimination and includes sex as one of the grounds on which the individual’s enjoyment of the rights spelt out in the Charter shall not be impaired.  Article 3 provides for equality and equal protection before the law.    In article 18 3, of the Charter, States undertake to ensure the elimination of every discrimination against women and to ensure the protection of women and children as stipulated in international declarations and conventions.  Under the Charter, the ACHPR is empowered to go beyond the provisions of the Protocol and “draw inspiration from international human rights Law, including the Convention on the Elimination of Discrimination against Women (CEDAW).”   The appointment of a Special Rapporteur on the Rights of Women is one of the major ways in which the Charter promoted women’s rights.  (FEMNET: 2003, p.64)

Gaps

The Charter does not address the experiences and special needs of women resulting from their gender and the manner in which gender roles have been constructed.  It is therefore silent on areas in marriage like the right to consent and equality of the spouses during and after marriage.  It did not address special women’s concerns in areas like the workplace or in conflict.

Article 18 (3) prohibits discrimination only the context of the family.  To aggravate the situation it comes just after article 18 (2), describes the family as the custodian for morals and traditional values, recognized by the community.  This raises concern about the implications for women’s rights.  

Another area of inadequacy stems from the Charter’s warm and wholesale embrace of African tradition and customs, without taking into account the fact that some of these very traditions discriminate against women.  The Charter extols “the virtues of.. historical tradition and the values of African civilization”, without addressing its vices which include female genital mutilation, child marriages and widow inheritance.

The Charter does not address issues like violence against women, health and reproductive rights, HIV/AIDS, inheritance or the rights of vulnerable women.

The Protocol to the African Charter on Human and Peoples’ Rights on Women’s’ Rights

The Protocol is the first regional legally binding instrument on women’s rights elaborated by Africans for African Women.  It attempts to combines international standards with African values.  The Protocol is divided into three sections.  The Preamble outlines the rationale for its elaboration.  The second part begins with a general undertaking by governments in Articles 2 and goes on to outline substantive rights in Articles 3 through 24.  The final part (articles 25 to 32) addresses the modalities for adoption, implementation, monitoring and amendment.  

In the Preamble Heads of State and Government recognize that despite the Charter and a number of other human rights instruments women remain victims of discrimination and harmful traditional practices.  They resolve to “ensure that the rights of women are promoted, realized and protected” (AU: 2003, p.3 )

The 2nd part of the Protocol outlines substantive rights covering civil and political rights, economic, social and cultural rights, and the rights to development and peace as well as reproductive and health rights.  The areas addressed in this section include: 

· Dignity, integrity and the security of person, 

· Elimination of harmful traditional practices, 

· Marriage, 

· Access to justice and equal protection before the law, 

· Equal participation in the political and decision-making processes, 

· Conflict, 

· Education and training, 

· Economic and social welfare, 

· Health and reproductive rights, 

· Food security, 

· Adequate housing and sustainable environment, 

· Positive cultural context, 

· Sustainable development, 

· Inheritance, and 

· Protection of women with special needs.

The final part of the Protocol deals with implementation.  It addresses the manner in which the Protocol will be adopted, monitored and amended.  Article 25 calls for effective remedies, determined by efficient, impartial and competent fora.

Substantive Content

Strengths of the Protocol

The Protocol is comprehensive in scope.  It covers all categories of human rights in both the private and the public sphere.  In addition to calling for legislative reform, it emphasizes the need for effective policies.  The Protocol outlaws harmful traditional practices such as FGM, child marriages and widow inheritance.  It protects the rights of vulnerable women such as widows, the elderly, distressed & nursing women.  It addresses issues hitherto not treated in legally binding international instruments such as violence against women, health and reproductive rights and impact of HIV/AIDS, and the exclusion of rape, sexual slavery and other sexual violence in crimes against humanity.  The Protocol promotes equality in marriage by addressing inequalities with regard to decision-making, property and children.  In governance, it demands equal representation in political life and decision-making.  It gives women the right to live in a positive cultural context and to participate in the determination of cultural policies.  As an instrument developed by Africans for Africans, it legitimises the struggle against gender oppression as an African struggle.

Weaknesses

There is dissatisfaction with the manner in which the Protocol treats sexuality, polygamy and maternity.  The Protocol equates being a woman with reproduction and thus emphasizes reproductive health concerns at the expense of reproductive rights.  Sexuality is only mentioned as a public health issue in terms of protection from and control of STIs and HIV/AIDS.  With regard to maternity the Protocol has been criticized for not going far enough by providing protection from dismissal and provision of child care facilities.

There are concerns about gaps in the Protocol with respect to prostitution and sexual exploitation, the rights to privacy, freedom from forced labour and access to legal aid.  (Akina Mama: 2004, p.21). Groups of people who are socially marginalized and thought to engage in taboo sexual relations, notably lesbians, sex workers and young girls are disregarded.  (Holland-Muter: 2005, p.54)

Implementation

Strengths 

In article 25, States Parties commit themselves to provide appropriate remedies determined by competent judicial, administrative or legislative authorities to women whose rights or freedoms under the Protocol have been violated.  This is a positive development.  Article 4, 2 calls on States to provide adequate budgetary allocations for areas like violence against women.  In addition article 31 enables women to enjoy the most favourable law in cases where national legislation is stronger than the Protocol. 

Weaknesses

Like most international human rights instruments, the Protocol has no sanctions for non-compliance and no enforcement mechanisms.  Article 26 of the Protocol commits States to indicate the legislative and other measures undertaken for the full realization of the rights in the Protocol, when they submit their periodic reports on the implementation of the Charter.  Unfortunately the record of States in complying with this obligation has so far left a lot to be desired. Figure 4 illustrates this point.
Figure 4
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As at May 2003, 19 countries had not bothered to submit a single report to the Commission. (ACHPR-Commission: 2004)  Given the poor record of compliance of States Parties in fulfilling this obligation, women’s’ rights advocates will have to pressurize Governments simultaneously on two fronts; first with respect to the preparation of the report on implementation of the Charter and then with regard to ensuring that it contains a meaningful report on the Protocol. It will be helpful for them to draw on CEDAW’s experience with the reporting process and devise measures such as NGO shadow reports to help mitigate this weakness.

Under the Charter, women can submit individual complaints when their rights have been violated.  However they must comply with the rule that local remedies must first be exhausted.  Even though of late the Commission has interpreted this rule quite liberally and there has been an increase in the number of complaints it has handled, most grassroots women would not have the resources, confidence or sophistication to use this procedure.  The issues surrounding the competence of the Court, access by individuals and relationship between the Court and the Commission when the former becomes operational have already been dealt with in the section under the Charter.

The Beijing Declaration and Platform for Action

The Beijing Declaration and Platform for Action were adopted in 1995.  They aim at accelerating the implementation of the Nairobi Forward Looking Strategies for the Advancement of Women and at removing all the obstacles to women’s active participation in all spheres of public and private life through a full and equal share in the economic, social, civil and political decision-making.  The Platform of Action calls upon governments, the international community and civil society to take action in 12 critical areas of concern; poverty, education and training, health, violence against women, armed conflict, the economy, power and decision making, institutional mechanisms, human rights, the media, the environment and the girl child.

One of the hallmarks of the Beijing process is the 5 yearly review process at national, regional and international level.  Through this process, countries highlight achievements and obstacles in each of the 12 critical areas of concern and adopt further actions and initiatives to give impetus to the implementation of the Beijing Declaration and Platform of Action.  

Strengths and Weaknesses

The major strengths of the Beijing and Dakar processes lie in the strong and active participation of NGO’s in the 5 yearly review process.  In many countries NGO’s participate actively in their formulation, implementation and monitoring and evaluation.  In fact ordinary women are more likely to have heard of the term “Beijing” than of CEDAW or any other process for the promotion of women’s rights.  The 5 yearly review process provides an opportunity for the international community to take stock of progress or the lack of it in each of the 12 critical areas of concern.  It also enables the Beijing process to keep abreast of and address and new and emerging issues.  Its main weakness is the fact that it is not legally binding and depends on goodwill for implementation.

The SADC Declaration on Gender and Development

The SADC Declaration was adopted in 1997 in Blantyre Malawi, as part of the follow up of the Beijing and Dakar processes.  It commits countries to: 

· Achieve the target of at least 30% of women in political and decision making structures by 2005,

· Promote women’s full access to and control over productive resources to reduce the level of poverty among women,

· Repeal all laws, amending constitutions and changing social practices which still subject women to discrimination, and

· Take urgent measures to prevent and deal with increasing levels of violence against women.

The Addendum to the Declaration on the Prevention and Eradication of Violence against Women and Children was adopted in Mauritius in 1998, in response to growing concern over the increase in violence and the inadequacy of existing measures.

Strengths and Weaknesses

On the positive side, the SADC Declaration and Addendum are homegrown sub-regional commitments.  Commitments like the 30% target for women in decision-making benefit from stronger peer pressure when made at the regional level.  Their implementation can be monitored by existing sub-regional institutions and mechanisms at fora such as  regular policy organ meetings.  Unfortunately like the Beijing process they are not legally binding.

How Does the African Women’s Protocol Improve the Existing Framework?

The African Women’s Protocol fortifies the framework for the promotion and protection of women’s rights in a number of significant ways.  It addresses areas that neither CEDAW nor the African Charter on Human and Peoples’ Rights addressed such as violence against women, HIV/AIDS, health and reproductive rights as well as the exclusion of rape, sexual slavery and other sexual violence in crimes against humanity.   It protects the rights of vulnerable women like widows, the elderly, distressed and nursing women.  It provides for remedies to women whose rights have been violated.

While CEDAW’s effectiveness was undermined in some quarters because it was considered to be a western woman’s instrument, the African Women’s Protocol is a homegrown instrument developed by Africans for African women.  On the other hand where the African Charter on Human and People’s Rights went overboard in its wholesale embrace of African tradition, values and customs without acknowledging that some of these customs and traditions discriminate against and harm women, the African Women’s Protocol outlaws traditions such as female genital mutilation, widow inheritance and child marriages.  

Furthermore it does not just stop at outlawing negative practices but goes on in Article 17 to empower African women by giving them the right to live in a positive cultural context and to enhanced participation in the determination of cultural policies.  This provision provides African women with a tool to address one of the biggest challenges for efforts to implement CEDAW, and the Beijing Declaration and Programme of Action, the co-existence of multiple legal systems with customary and religious law governing personal life and prevailing over positive law and even the constitutional guarantees.

Unlike the Beijing Declaration and Programme of Action and the SADC Declaration and its Addendum on the Prevention and Eradication of Violence against Women and Children, the African Women’s Protocol is legally binding.  It reinforces CEDAW in a number of areas such as trafficking of women and addressing inequalities in marriage with respect to decision-making, property and children.  By calling for equal representation in decision-making and political life, it further reinforces CEDAW and improves on the 30% target of the Beijing process and the SADC Declaration. Through its specific mention of budgetary allocations for areas like violence against women, it can serve as a tool for promoting action and bridging the gap between law and policy on the one hand and practice and reality on the other.    

The African Women’s Protocol can strengthen the legal and policy framework of countries, help promote action and bridge the gap between law and policy on the one hand and practice and reality on the other.    It can act as a shield against retrogression, protecting the gains made by women from threats such as hostile policies and negative change.  Women and NGO’s can also make use of the right to submit individual or group complaints to the African Commission on Human and People’s and to the African Court on Human and Peoples’ Rights, when it becomes operational.  However, individuals and other non-state actors do not have direct access to these mechanisms except in rare cases like Namibia where international instruments once ratified are self-executing.  

CHAPTER THREE: IMPLICATIONS OF THE PROTOCOL

Introduction

This section looks at the implications of the Protocol in Mozambique, South Africa and Zambia in the three thematic areas of governance, violence against women and health and reproductive rights.  It highlights the relevant provisions, briefly looks at the prevailing situation of women and identifies ways in which the Protocol could help improve it.  In governance, it focuses on the participation of women in politics, areas where participation has lagged behind and challenges. It highlights the need to go beyond just numbers.  In violence against women, it concentrates on rape, defilement and violence against women, trafficking in women and children and harmful traditional practices.  With regard to health and reproductive rights, the section focuses on maternal mortality, HIV/AIDS and termination of pregnancy.

GOVERNANCE

What the Protocol Says:

Article 9: Right to Participation in the Political and Decision-Making Process

1.   State Parties shall take specific positive action to promote participative governance and the equal participation of women in the political life of their countries through affirmative action, enabling national legislation and other measures to ensure that:

a) Women participate without any discrimination in all elections,

b) Women are represented equally at all levels with men in all electoral processes,

c) Women are equal partners with men at all levels of development and implementation of State policies and development programs.

2.  State Parties shall ensure increased and effective representation and participation of women at all levels of decision-making. 

The Situation:

In all three countries an effort has been made to improve the participation of women particularly in the higher echelons of decision-making.  Both Mozambique and South Africa have surpassed the 30% minimum requirement of the SADC Declaration with regard to representation in Parliament.  Figure 5 shows the current situation with respect to percentage of the participation on women at the various levels.

Country
MPs
Cabinet
Deputy Ministers
Local government 


Zambia
12 %
25%
9.8%
7%

South Africa
32.75%
42.8%
47.6%
23%

Mozambique
35.7%
29%
-
13.2%

Figure 5

Ironically women have found it difficult to break into the governance structures at local government level.  Following the 2001 local government elections in Zambia, men made up 93% of elected councilors, 90% of the elected mayors and 100% of the Town Clerks!  This is unfortunate because representation at this level is crucial for service delivery.  It is often at this level where decisions crucial to the day-to-day lives of rural women such as the location of boreholes and health centres are made and implemented.  In both Mozambique and Zambia where community courts administer customary law, the importance of representation of women at these levels takes on a new and critical significance.

Implications

Legal and Policy Framework

In Article 9 (1), States Parties commit themselves to take specific positive action to ensure equal participation of women in the political life of their countries through affirmative action.  The African Women’s Protocol could be used to strengthen the regulatory framework for women’s participation.  In all three countries there are no institutionalized quotas to promote the participation of women.  In South Africa, the ruling party the ANC currently has a self-imposed quota of 30%.  This has contributed immensely to the increased participation of women in politics.  Unfortunately, it depends on the goodwill of the ruling party and does not bind other political parties. Neither the Constitution nor the Electoral Act specifies a quota for women in parliament or cabinet.  This raises sustainability concerns.  The Women’s Protocol could be used to institutionalize a binding quota system that would apply to all political parties.  It could strengthen the campaign to lobby political parties to improve their representation of women and to ensure their manifestos speak to women’s needs and interests. 

In Mozambique women are well represented in parliament and cabinet.  This is in part a result of the fact that the ruling party FRELIMO’s came from a socialist ideological background that encouraged women’s participation.  As in the case of South Africa, this positive situation depends on the goodwill of the ruling party.  It is therefore important for gender activists to strike while the iron is still hot and crystallize this goodwill while it lasts.  

Zambia currently does not have a quota system to promote the representation of women in decision-making.  Submissions to the Constitution Review Commission and the Electoral Reforms Technical Committee (ERTC) include the introduction of a quota system.  The Protocol could be a useful advocacy tool for women activists in their efforts to ensure that the proposal is adopted.   The Protocol could also be used to lobby for more women friendly electoral processes and practices.

The African Women’s Protocol could also be used by women’s rights advocates to push for change in areas that are vital for the realization of women’s rights where women’s representation has lagged behind.  In South Africa, the forthcoming local government elections provide the perfect opportunity for this.  In addition to local government, these include public service, the judiciary, the armed forces and the private sector.  The civil society initiated and driven 50/50 campaign for women’s 50% representation in all three spheres of government should make use of the Protocol.  It could also help women to push governments to address some of the challenges to women’s participation that are highlighted below.
Challenges:

In all three countries, a number of factors continue to discourage and prevent women from actively participating in public life.  These include gender biased cultural beliefs, myths, negative traditional practices and stereotyping, problems with balancing women’s multiple roles and the conflict between work, domestic and community responsibilities.  The situation is aggravated by the fact that the structures and their electoral processes of most political parties do not support the effective participation of women.  In Zambia and Mozambique, high levels of illiteracy (currently above 42 percent in Zambia and 68% for women in Mozambique), poor resource base in terms of financial resources, information and other tangible assets and poor media coverage of women role models in power and decision-making were identified as additional barriers.

At the level of local government, the combination of the electoral system, the perception of women inept councilors and the hostile and negative environment towards women discouraged women in all three countries from participating politics. It would be worthwhile to explore how the electoral laws could be amended to encourage the participation of women.  

Beyond the numbers

In article 9 2 States Parties commit themselves to ensure increased and effective representation and participation.  In countries that have attained high levels of representation like South Africa and Mozambique, the need to go beyond the numbers and the “politics of presence” was emphasized.  It is true that irrespective of any other considerations women should participate on an equal footing with men at all levels of decision making because it is the just and the right thing to do.  This notwithstanding it is not unreasonable to except women in these positions to make a positive difference in the struggle for gender equality and women’s rights.  There was a sense of frustration because in many cases this was not happening. 

While it is widely accepted that the mere presence of women does make a positive difference, and can even result in some practical changes in how business is done, just increasing the number of women in the different spheres of government, will not necessarily translate into women benefiting from policies and programs

As one South African interviewed remarked about the link between women’s representation and ensuring delivery for women constituents, “People are asking questions about gender impact at two levels: one level is the numbers issue, the representation of women. The second level is the bigger, harder question – how do you actually transform the conditions of unemployment and poverty, how are you going to transform lives? “. (Holland Muter: 2005, p.    Hon. Bwambale Chairperson of the PAP Committee on Gender and Disability agrees.
  She says, “There are too many women who occupy positions …but do nothing to improve the situation of women.”  Women in decision-making at all levels must be important of efforts to improve the lot of women.
The challenge is to make sure that these women who have been appointed take gender issues seriously and actually take action to mainstream gender equality in the sectors they head.  An area that merits further research is how can women in decision-making positions at all levels be made more responsive and more effective in promoting gender equality and supporting other women?  How can they contribute to the promotion and protection of women’s rights without compromising their party or other loyalties? 

VIOLENCE AGAINST WOMEN

What the Protocol Says

Article 1: Definitions

j) “Violence against women” means all acts perpetuated against women which cause or could cause them physical, sexual, psychological and economic harm, including the threat to take such acts; or to undertake the imposition of arbitrary restrictions on or deprivation of fundamental freedoms in private or public life in peace time or during situations of armed conflict or of war.
Article 4: The Right to Life, Integrity and Security of the Person

1. Every woman shall be entitled to respect for her life and the integrity and security of her person. All forms of exploitation, cruel, inhuman or degrading punishment and treatment shall be prohibited.
2. State Parties shall take appropriate and effective measures to:

a) Enact and enforce laws to prohibit all forms of violence against women including unwanted or forced sex whether the violence takes place in private or public. 

b) Adopt such other legislative, administrative, social and economic measures as may be necessary to ensure the prevention, punishment and eradication of all forms of violence against women;

c) Identify the cause and consequences of violence against women and take appropriate measures to prevent and eliminate such violence;

d) Actively promote peace education through curricula and social communication in order to eradicate elements in traditional and cultural beliefs, practices and stereotypes which legitimize and exacerbate the persistence and tolerance of violence against women;

e) Punish the perpetrators of violence against women and implement programs for the rehabilitation of women victims;

f) Establish mechanisms and accessible services for effective information, rehabilitation and reparation for victims of violence against women;

g) Prevent and condemn trafficking of women, prosecute perpetrators of such trafficking and protect those women most at risk;

h) Prohibit all medical or scientific experiments on women without their informed consent;

i) Provide adequate budgetary and other resources for the implementation and monitoring of actions aimed at preventing and eradicating violence against women;

j) Ensure that, in those countries where the death penalty still exists, not to carry out death sentences on pregnant or nursing women;

k) Ensure that women and men enjoy equal rights in terms of access to refugee status, determination procedures and that women refugees are accorded the full protection and benefits guaranteed under international refugee law, including their own identity and other documents. 

Article 5: Elimination of Harmful Practices

State Parties shall prohibit and condemn all forms of harmful practices, which negatively affect the human rights of women, and which are contrary to recognized international standards. State Parties shall take all necessary legislative and other measures to eliminate such practices, including:

a) The creation of public awareness in all sectors of society regarding harmful practices through information, formal and informal education and outreach programmes;

b) Prohibition, through legislative measures backed by sanctions, of all forms of female genital mutilation, scarification, medicalisation and para-medicalisation of female genital mutilation and all other practices in order to eradicate them. 


DEGREE OF COMPLIANCE


ZAMBIA
SOUTH AFRICA
MOZAMBIQUE

Art. 4 2a)

Enact, enforce laws to prohibit violence private and public  Art. 4 2b)

Adopt laws, administrative & other measures to prevent, punish and eradicate violence
Low

No specific laws,

Penal Code applicable

Victim support Unit & sex crimes units in police
High compliance, 

Domestic Violence Act 1998, 

46 family violence, child protection and sexual offences units
Low

No specific laws, Penal Code applicable

Gender Unit in Police

Art 4 2i)

Adequate Budgets 
Poor 
Poor 
Poor 

Art. 4 2 e)

Punish Perpetuators 
Low, reporting & low conviction rates, 
High reporting, fair conviction rates, 
Low, reporting & low conviction rates, 

Art. 4 2e), 4 2f)

Victim reparation and rehabilitation 
Low

No reparation

Rehab mainly by civil society
Low

No reparation

Rehab mainly by civil society
Low

No reparation

Rehab mainly by civil society 

Art. 4 2d)

Active promotion of peace education, 
Poor 
Poor 
Poor 

Art. 4 2g) Trafficking: 

Prevention, prosecution of perpetrators, protection of victims
No specific legislation
No specific legislation
No specific legislation

Art. 5 Harmful Traditional Practices: prohibition backed by sanctions, public awareness
No specific laws or policies
No specific laws or policies
No specific laws or policies

Figure 7 gives a panoramic view of level of compliance of selected articles.

Figure 7

Rape, Defilement and Domestic Violence

In all three countries, women and children continue suffer the scourges of rape, defilement and domestic violence despite efforts made to address violence against women.  South Africa has one of the highest incidences of violence against women worldwide.  The Government has recognized it as a priority issue.  The country has made extensive progress with respect to the development of laws, policies and plans as well as the creation of institutional mechanisms in the areas of domestic violence, rape and sexual harassment.  The Domestic Violence Act goes as far as outlawing martial rape, a step few countries have ventured to take.  The NGO’s in this sector are probably the most highly organized in civil society.  

There is no specific legislation dealing with violence against women in Zambia.  The penal code is the law applicable to cases of rape, assault and domestic violence. There is no remedy for victims and implementation remains weak.  A Bill on Violence against Women is in the offing.   In Zambia special units have been formed in the police services such as the Sex Crimes Unit and the Victim Support Unit.  NGO’s have established Drop-In Centres and shelters for battered women and children.  They also provide counseling services to both victims and perpetrators of violence.  The provisions of the Protocol could be used to strengthen the Zambian legal and policy framework in the context of the ongoing law reform process.

Despite the absence of reliable statistics in Mozambique, studies undertaken show that violence against women is a serious problem in all parts of the country.  A Gender Unit was established to deal with violence against women, train police officers in the investigation of crimes against women and girls and promote gender mainstreaming.  

In Zambia rape and defilement are on the increase.  Sadly in 2004, only 27.6% of defilement cases and 37.5 % of rape cases reported resulted in convictions.  A serious flaw in the system allows the parents of some victims to opt for compensation at the expense of punishing perpetrators.  It is disturbing to note that rape and defilement often take places at the very hands of those in whose care the children have been entrusted!  In S. Africa, 33% of rape victims under 15 years of age, say the perpetrator was their schoolteacher.  The advent of AIDS has introduced a new and deadly dimension to this gross injustice against the girl child.  

Challenges 

In Zambia a number of factors that exacerbate violence against women have been identified.  These include their low socio-economic status, the strength or patriarchal and societal attitudes, cultural beliefs and practices like initiation ceremonies and payment of bride price. 

The main vehicles for enforcement of sanctions for violence against women are courts, traditional structures (Chiefs), the Director of Public Prosecutions, Prisons and Police.  A number of challenges adversely affect the rights of women.  These include:

· Lack of privacy and confidentiality in court proceedings, which discourages victims of violence from going to court.  This is compounded by the prohibitive costs of litigation.

· Limited sentencing power among magistrates who handle the bulk of these cases.  The maximum sentences that a magistrate class I can impose for rape is 7 years.  In most cases the convicts receive lesser sentences.  Consequently, this has not deterred perpetrators of these crimes.

· Gender insensitive magistrates and court environments 

· Procedures set out in the juveniles Act are rarely followed.  Juvenile’s rights to be heard in camera, right to bail, the right to be represented by a guardian, juvenile inspector or Legal Counsel throughout the proceedings and the right to be incarcerated in an exclusively juvenile institution are frequently disregarded.

In Mozambique, efforts at addressing violence against women have given visibility to the issue.  Difficulties encounters included the problem of coordinating the work of different organizations.

In South Africa, women continue to be victims of violence and to suffer secondary victimization at the hand of the law enforcement and administration of justice sectors.  In the areas of domestic violence, barriers encountered include fragmented service provision within the criminal justice system, fragmented service provision between the justice and health sectors and inadequate support services.    The lack of trained gender sensitive personnel is a major impediment.  The attitude of those responsible for enforcing the legislation often leaves a lot to be desired.  Many times they simply do not understand the dynamics of gender violence. They frequently share the traditional beliefs, attitudes, stereotypes and myths that justify or blame women for violence against them. At times they themselves are perpetuators of domestic violence, making it difficult for them to be honest brokers for justice.  Unfortunately efforts to address these deep-seated attitudes through training have not been effective as the courses are too short and they are given in piece-meal fashion.

Resource Constraints

Notwithstanding the fact that South Africa is comparatively richer than Zambia and Mozambique, resource constraints adversely affect efforts to enforce the Domestic Violence Act, and programmes to address rape and sexual assault.  With respect to domestic violence, the Department of Social Development was only able to provide support to less than half of the shelters run by NGO’s.  The demand for services far exceeds supply.  Battered women are only allowed to stay in a shelter for three months a period, shorter than the time it takes for courts to hear their case.  

In Zambia, civil society organizations have been at the forefront of the struggle against violence against women.  The YWCA, churches and religious organizations have provided support services such as shelters and areas of safety for battered women in Zambia.  Unfortunately, these could not effectively cater for all the women in need.   Government needs to play a greater role in supporting in protecting women from violence.  The situation was no better in Mozambique.  

In light of the fact that the lack of resources has been a serious obstacle to implementing South Africa’s legislation and policy framework and guidelines for violence against women, Article 4 (j) that commits States Parties to provide adequate budgetary and other resources for implementation was warmly welcomed.  

Trafficking of Women and Children

Implications 

Trafficking of women (and children) is an area that is severely under-reported and under researched.  In all three countries there are no specific laws to address the vice.  Information is scanty and more research is needed.  In South Africa trafficking is currently dealt with under the Sexual Offences Act.  It is clear that the absence of specific legislation on trafficking undermines efforts to protect women and child victims of trafficking and efforts to arrest and prosecute offenders.  The need to strengthen South Africa’s legislation in this area was highlighted by the CEDAW Committee in its concluding comments on S. Africa’s report in 1998.  In Zambia it is hoped that the ongoing law reform process will result in legislation to deal with the trafficking of women and children.  The Protocol could be used a useful tool in strengthening the legal and policy framework in this respect.  

In South Africa, a recent stakeholder’s conference revealed that trafficking was more pervasive than previously thought.  The country is both a transit and destination point for trafficking women.  Intra-country trafficking of women takes place, mostly from rural to urban areas. Issues that still need further research include the extent to which South Africa is a source of trafficked women, the actual extent to which women are trafficked into and through South Africa, and for what purposes. 
In Mozambique, a study carried out by IOM in 2002 -2003 revealed that victims were mostly between 14 and 24 and many of them ended up in Johannesburg. They were employed as domestic or sex workers and were paid R500 rand.  The victims were tortured at the borders in taxis, and minibuses in Komati Port and Ponta de Ouro.  After a night in a transit hotel they were “raped a form of initiation to the sex work that awaited them”.    In Johannesburg some were sold at brothels for 1000 rands.  Others were turned into private slaves.  Others were bought as wives of mine workers at a going price of 800 rands.  OIM estimates that through this exploitation, traffickers gained about a million rand a year for 1000 victims.  (Government of Mozambique: 2005, p.19)

In light of the foregoing, Article 4 2g) that calls on States to take appropriate and effective measures to prevent and condemn the trafficking of women, prosecute perpetrators and protect women at risk is a welcome development.  If properly used by gender activists, it could help highlight the plight of victims, enhance legal and other protections for women and children and contribute positively to efforts to bring the perpetrators to book.  

Harmful Traditional Practices

The following were identified as harmful traditional practices: female genital mutilation (FGM), virginity testing, dry sex, abduction or forced marriage, ukungena (taking over a widow by a male relative without her consent), burning and victimization of women called ‘witches’.   In addition to these Zambia identified the payment of lobola or bride price and certain initiation ceremonies as practices that can be harmful to women.  S. Africa identified the practice of virginity testing.

There is a debate as to whether FGM is currently practiced in South Africa. It has been argued that it may be present as a result of increasing immigration to South Africa of people from communities who practice it. At the same time, with changing approaches to Islam, the practice might be present in some sections of the Muslim community. Considering this uncertainty, the Department of Health has been called upon to conduct research to establish the prevalence of FGM in South Africa. 

“Virginity testing” to determine whether a girl has lost her virginity is still performed in some provinces, including the Eastern Cape and Limpopo.  It has recently been revived in KZN. In the current context of HIV/AIDS, this practice has taken on new proportions. It is popularly seen as means to “protect” young girls from potential HIV infection. However, in light of ‘virgin myth’ (the belief that having sex with a virgin will cure you of HIV/AIDS), the practice might actually place young girls who are ‘proven’ virgins at an increased risk of sexual violence or exploitation, and possible infection.  Furthermore, women’s and human rights organizations have argued that the practice denies young girls their right to autonomy and dignity especially given that no similar practices promote the virginity of young boys.

“Dry sex” is a common practice in South Africa and Zambia. It entails the applying astringents or douches to the vagina prior to sex to make it dry, reportedly to increase male sexual pleasure. Some of the substances used are harmful to the vaginal mucosa and cause ulceration.   Apart from making sexual relations painful for women, it has been associated with higher HIV and other STI transmission rates as it’s more likely to result in the vaginal wall tearing during sexual relations.

Article 5 on the elimination of harmful practices could be used to improve South Africa’s laws, policies and treatment of harmful traditional practices.   The Constitution protects women from violence and harm and protects their rights to life, dignity and health. However, no detailed policies exist on specific harmful practices such as female genital mutilation (FGM), virginity testing, dry sex, abduction or forced marriage, ukungena (taking over a widow by a male relative without her consent), or burning and victimizing women branded ‘witches’. 

In dealing with harmful traditional practices, it will be important to define and build a consensus on what constitutes harmful traditional practices.  While it is clear-cut in some areas, there are practices such lobola, virginity testing and some initiation rites where there is no clear-cut consensus.  More research needs to be done and a consensus has to be built on the circumstances under which some traditional practices become harmful and how women can be protected.  

Article 4 2d) calls on states to actively promote peace education and to raise issues of how culture and tradition, gender stereotypes promote and condone violence against women.  This constitutes an advance on the legal and policy framework of all three countries.

HEALTH AND REPRODUCTIVE RIGHTS

What the Protocol Says:

Article 14: Health and Reproductive Rights

1. State Parties shall ensure that the right to health of women, including sexual and reproductive health is respected and promoted. This includes:

a) The right to control their fertility;

b) The right to decide whether to have children, the number of children and the spacing of children;

c) The right to choose any method of contraception;

d) The right to self protection and to be protected against sexually transmitted infections, including HIV/AIDS;

e) The right to be informed on one’s health status and the health of one’s partner, particularly if affected with sexually transmitted infections, including HIV/AIDS, in accordance with internationally recognized standards and best practices;

f) The right to have family planning education. 

2.  State parties shall take all appropriate measures to:

a) Provide adequate, affordable and accessible health services, including information, education and communication programmes to women especially those in rural areas;

b) Establish and strengthen existing pre-natal, delivery and post-natal health and nutritional services for women during pregnancy and while they are breastfeeding;

c) Protect the reproductive rights of women by authorizing medical abortion in cases of sexual assault, rape, incest, and where the continued pregnancy endangers the mental and physical health of the mother or the life of the mother or the fetus. 

Introduction

One of the greatest benefits that women can derive from the Protocol in the area of Health and reproductive rights is that it provides a tool to enable them to adopt a rights-based approach to addressing some of the social injustices at the root of their plight. Although the situation with respect to the other thematic areas remains unsatisfactory, with both governance and violence against women, there is greater recognition of the human rights dimension.  The area of health and reproductive rights the welfare approach remains predominant.  Even in South Africa where sexual and reproductive rights are legally very well covered, on observes a major contradiction.  

On the one hand, there is a positive legislative and policy framework in the field of sexual and reproductive rights.  On the other, women often battle to exercise these rights within the family, and the community and in relation to the government. Traditional gender norms and practices, along with the unequal status of women, relegate women to being regarded as primarily responsible for contraception and childcare, with little power to negotiate when, with whom and why to have sex.   

Maternal Mortality 

Nowhere are the consequences of the welfare approach to women’s rights more tragic than in the area of maternal mortality and morbidity.  In Mozambique the figures are uncertain.  Estimates range between 500 and 1500 deaths per 100,000 births.  In Zambia, the figures are on the increase.  The MMR shot up from 649 per 100000 live births in 2001 to 729 per 100000 in 2003.  In South Africa, the figures are comparatively low at 150/100,000 lives births because of the country’s better infrastructure and health service system.   However, a breakdown of this figure by race reveals that maternal mortality for the most part has a black face.  African women account for 92% of maternal deaths, mostly occurring during the postpartum period. In all three countries the risk of maternal mortality is highest in rural areas. 

The tragedy is that many of the factors that cause or exacerbate these unacceptably high maternal mortality rates are easily preventable.  Figure 8 illustrates immediate causes and underlying factors.






A post-mortem in many cases would probably indicate hemorrhage, infection, hypertension, toxemia, hypertension, obstructed labour or complications associated with pregnancy and delivery as the cause of death.  In reality many women die because of underlying factors such as poverty, ignorance and discrimination.  

Articles 14 2a) and 14 2b) commit member states to provide adequate, affordable and accessible health services including information, education, and communication programmes to women especially in rural areas and to establish and strengthen existing pre-natal delivery and post-natal health and nutritional services for women.  Adopting a rights-based instead of a welfare approach might help save the lives of the countless nameless faceless women who every year quietly become maternal mortality statistics.
HIV/AIDS

The HIV/AIDS pandemic is a major challenge in all three countries.  Gender inequality is a key factor in the spread of AIDS. Women bear the brunt of the HIV/AIDS pandemic – in terms of levels of infection as well as shouldering the burden of care of those living with HIV/AIDS. Women and girls are more vulnerable to HIV transmission than men and boys.  In addition to biological reasons, social, cultural and economic inequalities create conditions whereby the HIV prevalence rate is higher for women and girls.  

The vulnerability of women is heightened by the fact the policies for the prevention of HIV/AIDS do not take into account the unequal power relationship between men and women.  The emphasis is usually on lifestyle changes, disregarding the high levels of sexual coercion and rape or the difficulties of negotiating condom use for women whose partners have multiple sexual partners or young girls whose partners are older men.  The introduction of home based care services for HIV/AIDS cases without an adequate support system has shifted the burden from hospitals to women who as the primary care givers in the home, now have an increased workload as they spend additional time and energy taking care of the chronically ill.  

In Zambia, the national HIV prevalence rates among adults (15-49) have been estimated at 16 percent with infection rates being substantially higher among women (18 per cent) than men (13 percent).  Some traditional and cultural practices place women at high risk of contracting HIV/AIDS and/or STD.  These include the practice of “dry sex”, sexual cleansing and polygamy.  In addition, women have limited control over their sex lives and are taught from an early childhood to be obedient and submissive to their husbands.   There is need to re-examine the impact of traditions such as circumcision, initiation ceremonies and cleansing in light of the AIDS pandemic.

In Zambia there is a need for greater involvement of young people and men in the design and implementation, monitoring and evaluation of reproductive health programmes.  Adolescents engage in sexual activities at an early age with limited guidance on sexuality and inadequate information on reproductive health services.   This exposes them to greater risk of HIV/AIDS/ and other STD’s, unplanned pregnancies and unsafe abortions.  The exclusion of men from health programmes especially the reproductive health programmes undermines their acceptance and effective use by women who believe that the absence of their partner’s consent might result in gender violence or divorce.

In Mozambique the HIV/AIDS prevalence rate is estimated at 14.5% in the adult population.  The virus infects an estimated 1,140,000 people.

At 21.5%, South Africa’s prevalence rate for HIV/AIDS is one of the highest in the world.  Women make up 57% of the estimated 5,100,000 adults between the ages of 15 and 49 who are HIV positive.

Article 14: 1d) empowers women with the right to self-protection and to be protected from sexually transmitted diseases, including HIV/AIDS as well as the right to be informed of ones’ health status and that of ones’ partner, particularly if the latter is infected.  This is the first time that HIV/AIDS is addressed in a legally binding women’s instrument.  For all the countries this is a welcome improvement on national legislation and policy.  Article 14 e) stipulates that women have the right to be informed of their health and that of their partner, particularly if they are affected by sexually transmitted diseases.  This has generated a lot of debate especially around the difficulties in implementation.  

In Zambia there are no laws that specifically protect women from HIV/ AIDS or give them control over their sexuality. Culture and religion discourage contraceptive use and teach submission of women to men.  The payment of pride price (lobola) aggravates the situation.  The situation is similar in Mozambique.

South Africa too does not have laws to protect women from HIV/AIDS. The HIV/AIDS/STD strategic plan 2000-2005, recognizes the vulnerability of women but only mentions women’s rights in the context of sex workers and victims of sexual assault. By not mainstreaming gender dimensions of the AIDS issue and rather encouraging the women’s sector to develop its own policies it could actually marginalize gender concerns.  Despite limitations such as the omission of a right to treatment, the African women’s Protocol is a timely advance on the legal and policy framework in all the three countries.  As in the case of maternal mortality, every effort should be made to ensure that a rights-based approach is adopted to efforts to fight against HIV/AIDS.

Termination of Pregnancy

Article 14 2c) calls upon member states to protect the reproductive rights of women by authorizing medical abortion in cases of sexual assault, rape, incest, and where the continued pregnancy endangers the mental and physical health of the mother or the life of the mother or the fetus.  In South Africa, the Choice of Termination of Pregnancy Act of 1996 makes termination of pregnancy legal up to 12 weeks.  It is also legal between the 13th and 20th week under certain conditions and upon recommendation by a medical practitioner or midwife, taking into account factors such as the socio-economic condition of women, rape, incest, health risk.  Article 14 2.c is therefore more restrictive than South African legislation.   On the issue of sexuality, many people have expressed the concern that provisions in this area actually reinforce traditional gender stereotypes and expectations that equate women with reproduction.  

On the other hand the article is an advance on Zambian legislation, which requires a panel of 3 doctors to agree that the mother’s heath is threatened and does not provide for termination even in cases of rape sexual assault or incest.  In Mozambique women do not have a right to abortion and the issue is considered a taboo subject.  It is likely to be among the major bonds of contention during the debate on the ratification of the Protocol.

Protection from Retrogression

There is currently a rise in international and national conservatism and religious fundamentalism that could threaten to undermine the gains made by women over the last few decades. This is reflected in trends like the Bush administration’s reduction of support for family planning programmes. There is an emphasis on a return to family values, moral regeneration and abstinence.  While the emphasis on moral regeneration is in itself a positive development, every effort should be made to ensure that it does not take place at the expense of women’s hard won gains.  The onus must not be put on women to promote family values and prevent HIV/AIDS.   It must be an equal partnership between the genders.  The Protocol could play a positive in protecting some of the gains made and in the process of harmonizing customary law and statutory law in a manner that benefits women.  Women should take full advantage of Article 17, which enshrines the right to live in a positive cultural environment, and to participate at all levels in the determinations of cultural policies.

Conclusion

The Protocol can be a useful tool for improving the lot of women in all three countries. It can strengthen legislative and policy frameworks. In areas where they are adequate it can help bridge the glaring gap between laws and policies and the actual situation by giving impetus to their implementation.  The Protocol is an additional tool that can help ensure the harmonization of customary and religious law with statutory law, in a manner that advances the rights of women.  As a shield from retrogression, it can help protect the rights of women when changes in national and international policies and actors threaten to roll back hard won gains.  In all the three thematic areas, the Protocol will need to help address a number of challenges if it is to improve the lot of women.  These seemingly daunting challenges should be used as starting points to build inroads for action.

CHAPTER FOUR: AWARENESS ABOUT THE PROTOCOL

Matrix of Awareness and Influence
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Introduction

This matrix maps out the levels of awareness of different actors against their capacity to reach grassroots women.  On the whole the level of awareness about the African Women’s Protocol was woefully low.  Unfortunately, it was lowest among two categories of actors that are crucial to its implementation; the media and community based organizations.  Most CBO’s had never heard of it and media coverage of the African Women’s Protocol was negligible. In S. Africa not even its ratification managed to catch the news.  

The level of awareness was highest among actors (government officials, members of parliament and NGO’s) who have actually been involved in the process of its promotion, adoption, and ratification.  They were knowledgeable enough about it to use it to advance women’s rights.  The level of awareness was therefore higher in South Africa, which has ratified the African Women’s Protocol.  In Zambia, which has not signed the African Women’s Protocol and where debate has been limited, officials interviewed apart from the line department are largely ignorant of the African Women’s Protocol and its content.  A limited number of NGO’s were sufficiently conversant with the African Women’s Protocol to use it to advance women’s rights.  In the circumstances, the popularization of the African Women’s Protocol must remain high on the agenda if it is to be an effective tool for change.

South Africa

Policy makers

All three of the three gender machinery representatives rated themselves with a grade of 5, indicating that they were able to use the Protocol to promote women’s rights. One of the three relevant sectoral ministry interviewees rated himself a five.  The other two knew of its existence but could not speak to its relevance for their particular sectors. 

Civil Society organizations

All seven of the civil society representatives could use the Protocol to promote women’s rights. However, one of the interviewees rated human rights NGOs and academics in general as a 2, denoting that she believed that civil society organizations might (at best) know of its existence, but were ignorant of its content. This level of knowledge and awareness decreased to a 1 in reference to CBOs and the media, denoting that she believed that in general they had never heard of it.

The discussions that have been held within the country around the Protocol have counted on the participation of a limited number of NGOs in relation to the number of NGOs that exist in the country. In addition, government functionaries in general apart fronm those who have participated in the processes of negotiation, signature or ratification, are ignorant of the actual content of the Protocol. This would not be the case with Members of Parliament who would have participated in discussions of the Protocol during sessions. However, mainly the members of the Portfolio Committees on Justice and Constitutional Development and Foreign Affairs, and members of the governmental delegation who participated in the actual negotiation process, would have any degree of in-depth knowledge of the Protocol and its applicability. 

Mass Media

All interviewees remarked that the mass media has not covered the Protocol, and none of them had read or heard anything about it via these means. There has been information circulating via emails and list serves, but on the whole, the South African public in general is ignorant of the Protocol’s existence, never mind its content. 

The lack of fanfare or public announcement with regard to the government’s decision to ratify the Protocol was a missed opportunity to popularize and promote the existence of the Protocol. However, this is a general difficulty with respect to persuading the mass media of the newsworthiness of issues that pertain to women and gender relations. 

Zambia

Policy Makers

The few policy makers interviewed in the course of this research project exhibited serious gaps in their knowledge of the gender protocol. The interviewee from the Gender in Development Division (GIDD) showed the highest level of awareness of the protocol by being aware it exists but was unsure of the contents. The respondents from the Justice Ministry and the Deputy Minister from the Ministry of Community development and Social Services exhibited complete ignorance about the gender protocol. The  Ministry of Foreign Affairs was not ready to give the interview by the time of writing the report.

Civil Society Organisations

The regional civil society organisation, WLSA, appeared the most conversant with the gender protocol and could use it to promote women’s rights. An independent gender consultant was equally conversant with the gender protocol and appeared to have read it. The other civil society organisations appeared completely ignorant of the gender protocol.

Mozambique

The fact that the Protocol was adopted in Maputo did not have any significant effect on the levels of awareness in the population of Mozambique.  As is the other countries very few people outside those that have actually been directly involved with it knew anything about it.

Conclusion

In all three countries, awareness about the Protocol leaves a lot to be desired.  Even in South Africa where the level of awareness was highest, it was high only among people who worked with the Protocol or had been directly involved in its implementation.  In Zambia, very few people know about the Women’s Protocol.  Very few policy makers, civil society organisations and academics are fully conversant with its provisions. This would confirm that one of the major thrusts of any work around the Protocol must be to popularize it and promote its usefulness to government officials, the public, community based organizations and civil society in general. The popularization of the Protocol should therefore remain high on the agenda if it is to be an effective instrument of change.

CHAPTER FIVE: THREATS AND CHALLENGES

Introduction

This section identifies ten challenges that must be faced in efforts to operationalise the Protocol.  Some of them are rooted in weaknesses in the Protocol and in international human rights law.  Others are endemic to the struggle to protect and promote women’s rights.  

1.  Gaps, Ambiguities and Weaknesses in the Protocol Itself

The weaknesses of the Protocol earlier outlined could discourage its use as tool for the advancement of women’s rights. It is important to sell it realistically, making it clear what the Protocol can do and what it cannot do.  In South Africa, the perception that it does not offer any significant gains or advances to the current legislative and policy framework in most areas could undermine its use as a tool for advancing women’s rights. 

2.  General Lack of Awareness about the International Human Rights Regime

There is a general problem with regard to knowledge and use of human rights instruments.  In South Africa, the culture of using international agreements as leverage in support of calls to improve the legislative or policy framework and/or their implementation is quite weak.  To illustrate this, the South African government did not submit its second CEDAW report to the Committee, and is currently combining its second and third report. Women’s organizations did not protest this inaction, so not even they seem to be monitoring government’s compliance. In the same vein, the recommendations from the UN Committee to the South African government were not used as a strategic entry points to build a programme of action.  Women’s organizations do not even seem to know what these recommendations were. A similar pattern can be found in terms of the ICPD and Beijing processes. 

Advocates who were interviewed in other capacities such as Parliamentarians or representatives of academic institutions when asked if they would use the Protocol in domestic cases in their day to day practice said they probably would not and did not think that other lawyers would
.  Advocate Madasa, a PAP member pointed out that most lawyers would not know when a country had ratified an international instrument or when it entered into force.  They would rather rely on national law.  This underscores the need for domestication and the use of test cases to help create awareness about instruments like the Protocol in judicial systems.

3. The Weakening of the Women’s Movement in Africa

The regional review of the Beijing +10 for Southern Africa identifies the weakening of the women’s movement in Africa over the last decade as one of the challenges in efforts to realize the Beijing Goals. (ECA: 2004, p.12)  In Zambia infighting in the women’s’ movement was identified as one of the obstacles to achieving gender equality.  In Mozambique the strengthening of the women’s movement in general and the re-establishment of the network fighting violence against women ranked high among the recommended priority actions.  In S. Africa the disintegration of the ‘women’s movement’ has resulted in the lack of a coordinated and cohesive response and challenge to government’s poor performance (calling for accountability to its commitments made to women). This is influenced by a negative funding environment, the dependence on priorities and flavours of the day of donor funding, and a lack of policy and advocacy skills to promote effective change for women.

The importance of a strong women’s movement cannot be over emphasized.  When all is said and done, there can be no substitute for the women’s movement as the vanguard for the protection of women’s rights.  The need to build a constituency that cannot be ignored is a prerequisite for the success of efforts to get the Protocol ratified and implemented.  It will be difficult to build a powerful constituency on the back of a weak women’s movement.  The area of the state of the women’s movement in Africa and how to strengthen it in the face current global environment is an area that has not received sufficient attention and merits further research.

4.  Lack of Political Will On the Part of Governments

The lack of political will on the part of Governments to move beyond rhetoric and implement gender policy was cited as a major problem in Zambia and in S. Africa.  It has been raised as a major hurdle in the implementation of CEDAW and in the Beijing process.  The problem of political will is closely linked to the state of the women’s movement.  Political indifference will continue to be a threat until the women’s movement can organize itself into a credible constituency.

5.  The Strength of Patriarchy, Tradition, Culture and Religion

Old habits die-hard and changing in culture is always an uphill task.  Yet this is perhaps the most important level at which to work if one is to transform commitments on paper in to reality. There has not been a fundamental change in the mindset of society.  Generations of deeply rooted traditional beliefs, knowledge and practices in relation to women and gender relations remained almost untouched by the Constitutions, laws and policies. Unfortunately, this challenge has more often than not, been met with gender training or training in the specific laws and policies. However, undoing a mindset and transforming approaches takes time, and training programmes are generally under-funded and of short duration. Training, in and of itself, is of limited value if the system and ‘way of doing business’ is not transformed as well.  

In all of the three thematic areas, governance, violence against women and health and reproductive rights, traditional gender norms and beliefs remain major obstacles.   However, culture, religion and tradition are not static and every effort must be made to influence its evolution in a manner that benefits rather harms women.

6.  The Public/Private Dichotomy and the Multiple Systems of Law

The strength of patriarchal structures is aggravated by the public/private dichotomy.  Although in most areas the women’s place has moved beyond the kitchen, the public sphere is still seen as a place that belongs primarily to men.  Women are seen as belonging to the private sphere.   Even where gender equality is guaranteed by the constitution, the same constitution allows exceptions in the private law areas such as customary law, personal law and family law.  It is in these areas where many violations of women’s rights such as violence against women take place.  In Zambia, Article 11 protects women against discrimination.  However, Article 23 (4) negates this guarantee by allowing discrimination in matters of personal law with respect to areas like marriage, divorce and devolution of property.  Customary law, which is unwritten and varies, tends to treat women as minors.  The situation is similar in Mozambique where customary law is applied side by side with statutory law based on the Portuguese civil law.

7. The weakness of key institutions

The problem of weak institutions is endemic to the struggle for the promotion of gender equality.  It has been observed in the case of regional gender departments and units, national machinery for women’s rights, national, regional and community based NGO’s.  The marginalized position of NGO’s in the political system was identified as one of the barriers to the effective implementation of CEDAW.  At the regional level two institutions that need to be urgently strengthened are the Gender Directorate of the AU and the Office of the Special Rapporteur on the Rights of Women.  They will be pivotal to catalysing action and spearheading the process of building partnerships and alliances.  In all the countries researched, while the degree of weakness varied, all the key institutions were too weak, especially when it came to mainstreaming gender issues.  

In S. Africa, the tension and confusion related to roles, responsibilities and loyalties between the different components of the gender machinery have undercut its effectiveness.  The situation has been aggravated by factors such as insufficient budget, lack of (skilled) personnel, low level of authority and legitimacy to effectively promote gender equality, ineffective use of existing mechanisms to call government to account for its poor performance. 

8.  Resources, resources, resources

In all the countries examined weaknesses that resulted from inadequate power, financial resources, skills and logistics were a typical feature.  It should be noted that is a general problem when it comes to addressing gender issues.  In Zambia the insufficient budgetary allocation to the implementation of the Gender Policy was identified as one of the main obstacles to addressing gender inequalities.  (Muyakwa: 2005, p.37)

In S. Africa the insufficient budget allocated to the National Gender Machinery and to the implementation of polices relating to the key themes under discussion (governance, GBV and SRHR) was highlighted as a major challenge. It has been influenced by two issues – firstly, the adoption of GEAR, whose underlying principles and values have created severe structural limitations to prioritising government spending that is pro-poor and pro-women. Secondly, the decision to move away from a Gender Budget (which provided the government with a means to allocate monies in a consciously gender disaggregated manner), to ‘gender responsive budgeting’ has undermined the government’s ability to ensure that budget is being spent on women’s needs and interests. In addition, the absence of a governmental plan of action which has integrated gender concerns with clear objectives, programmes, indicators and monitoring mechanisms in an environment of limited resources to respond to multiple interests and needs has created the conditions in which gender can slip off the (budget) agenda.  (Holland-Muter: 2005, p.27)

9. Weak Partnerships and Alliances

Strong and smart partnerships are essential for the implementation of the Protocol.  Unfortunately, a number of problems constitute serious barriers to their creation.  These include: the alienation of national governments from civil society, lack of support to NGO’s from Government officials, infighting, competition over resources, and unclear mandates for different actors responsible for the promotion of gender equality. These were some of the problems that have been identified as barriers to building a strong effective women’s movement.

Not enough attention has been paid to building cross-sectoral alliances, nor have solid alliances been built between CBOs, trade unions, women’s NGOs and to other social movements. The ability to hold government to account and to promote gender equality has been further undermined by a weak and fragmented relationship between civil society (especially women’s organizations) and the national gender machinery. 

The challenge is to build partnerships at all levels, between CSO’s and Governments, between regional continental organizations and REC’s and between national machinery and sectoral ministries.  There is need for mechanisms where information can be shared.  This will help build synergy and thus make efforts at attaining gender equality more effective. (Holland-Muter: 2005, p.57)

10.  Threats in the National and International Policy Environment

The focus on the war of terrorism means there will be fewer resources for issues such as gender equality.  Globalisation, liberalization and the information revolution hold both opportunities and threats.  The privatisation of essential services leaves women in double jeopardy as cost sharing removes their safety net without enhancing their capacity to compete in the free marketplace. Access to essential drugs for diseases like HIV/AIDS is severely hampered by an intellectual property rights regime that values the profits of pharmaceutical companies above the rights and well being of human beings. 

Furthermore, there is presently a rise in religious fundamentalism and conservatism that could roll back some of the gains achieved by women especially in the private sphere.  The treatment of reproductive rights at the Beijing + 10 review conference in New York clearly illustrates this danger and highlights the importance of legally binding instruments as shields against retrogression.

While the Information revolution has made communication easier through the Internet, cell phones and the worldwide web, it has also facilitated new forms of exploitation of women and children.  The widening digital divide threatens to further marginalize many women who have no access to basic services let alone computers!

Conclusions

In many areas the challenges that threaten to undermine the African Women’s Protocol are the very reason it was initiated, negotiated and adopted.  Though they are difficult to surmount they help us to identify priority areas.  Addressing these areas will enable us to make inroads in the fight for gender equality and women’s rights.

CHAPTER SIX: BEST PRACTICES

Popularizing International Instruments

· One of the best practices identified was the SOAWR (Solidarity for Women’s Rights) campaign promoting the ratification of the Protocol.  The dramatic increase in the number of ratifications is an indication that the campaign is bearing fruit.  

· The publication and dissemination of a handbook by Akina Wa Afrika entitled, “The Protocol to the African Charter on the Human and Peoples’ Rights on the Rights of Women in Africa: A Review of the Protocol and Its Relevance to Women in Uganda”, was another good practice identified.

· Two best practices were identified from WILDAF’s experience with CEDAW.  The simplification and translation of the instrument into local languages and the use of popular drama to raise awareness among magistrates.  After women who WILDAF had  educated on women’s rights, had their claims thrown out of court by gender insensitive magistrates, WILDAF organized and invited magistrates to a satire depicting the injustices that women suffered at the hands of the judiciary.  The impact on the magistrates who saw themselves depicted in this light was overwhelming. 

Creation of an Enabling Legal Policy and Institutional Framework

South Africa: The victory of women’s organizations in lobbying to ensure the inclusion of non-sexism in the founding principles of the Constitution; the Bill of Rights, especially the Equality Clause and the fact that the Constitution takes precedence if there is a conflict between customary law and the Constitution is well worth emulating. In addition, the Constitution promotes freedom from violence from public and private sources, promotes the right to health services, including reproductive health services. 

Progressive laws and policies adopted which promote women’s autonomy in the areas of governance, GBV and SRHR, including the:

· National Policy Health Act, No 116 of 1990

· Labour Relations Act, No 66 of 1995 

· Choice on Termination of Pregnancy Act, No 92 0f 1996.

· The South African Schools Act, No 84 of 1996 

· The Employment Equity Act of 1997. 

· Domestic Violence Act, No 116 of 1998.

· Recognition of Customary Marriages Act, No 120 of 1998.

· Electoral Act, No 73 of 1998.

· The Promotion of Equality and Prevention of Unfair Discrimination Act, No 4 of 2000 

· The Employment of Educators Act, No 53 of 1998, amended in 2000 

· Cabinet has adopted the National Policy Framework for Women’s Empowerment and Gender Equality, and a considerable number of government departments have developed gender policies, addressing the gender concerns of their particular sector. 

· Mozambique: The Family Law

Test Cases Using International Instruments 

Tanzania, Ephrohim V Pastory: Holaria Pastory challenged a Haya customary law that prevented her form selling clan land that she had inherited from her father.  Her nephew attempted to have the sale cancelled on the grounds that it was prohibited in terms of the Tanzanian Declaration of Customary law.   The Tanzanian High Court relied on the fact that Government had ratified CEDAW and other international instruments to confirm that women were constitutionally protected from discrimination when it ruled that the rules of inheritance in the Tanzanian Declaration of Customary Law were unconstitutional and contravened international conventions that Tanzania had ratified. 

Zambia: Longwe V Inter-Continental Hotel:  In 1984, Sara Longwe asked a Zambian ombudsman to order a hotel to stop discriminating against women after she was denied entry on the grounds that she was not accompanied by a male escort.   Despite the ruling the hotel did not change its policy and in 1992 she went to the Zambian High Court arguing that the policy violated her right to freedom from discrimination on the basis of sex enshrined in the new constitution, as well as Articles 1,2, and 3 of  CEDAW.  The Court relied on the Constitution to rule in her favour but stated that Zambia’s ratification of CEDAW meant that courts should look to the Convention when situations arose that were not covered by domestic law. (Llana Landsberg-Lewis: 1998 )

Development of Monitoring and Evaluation Tools

· ECA has developed the African Gender and Development Index which should be adapted for use as a monitoring tool for the African Women’s Protocol

Governance

· At the regional level, the AU’s appointment of 50% women commissioners is a good example of the organization leading from the front in implementing the Protocol’s provisions.  It will now be in a good position to urge member states to emulate its example at the national and regional levels.  However women must build on it and not stop at numbers.  

· The use of quotas.  In South Africa, the quota system adopted by the ANC to promote women’s representation in political and public life has undoubtedly contributed to the high representation of women within national and provincial parliaments and is a commendable policy.   Tanzania has gone even further to institute these quotas in their constitution.  This way the gender representation does not depend on the goodwill or programme of the party that wins elections. This means that whichever party comes to power, women will be guaranteed at least a minimum representation.  The challenge is now to increase the percentage. 

Violence Against Women

· In S. Africa specialized Sexual Offences Courts, Family Courts; Equality Courts have been established as one stop centers to respond to the needs of women and children suffering from domestic violence, rape and sexual assault. Although these are in effect too few to meet the demand, under-funded and staffed by personnel who require more training, they are a beginning in the attempt to turn the tide on violence against women. 

· In most countries that have addressed violence against women, Governments take action in reforming penal codes and other relevant laws and policies but leave the provision of support structures such as shelters for battered women to NGO’s, churches and other sectors of civil society.  In Mauritius, however the Government has played an active role in establishing and maintaining support mechanisms. 

Budgeting

· In South Africa, the Portfolio Committee on finance introduced the “women’s budget process”, which aimed at analyzing the government’s budgets from a gender perspective so that government can be pressured to allocate money to women’s empowerment and development. Although this has now been changed to gender responsive budgeting it would be a useful practice to emulate in light of the importance of the question of resources to implementation of the Protocol.

Building Partnerships and Alliances

· The University of Pretoria’s Centre for Human Rights has developed a programme to support the work of the Special Rapporteur on the Rights of Women.  Unfortunately it has not yet received sufficient support.  

· The incipient development of a gender network in the Western Cape, including the CGE and the OSW, the City of Cape Town and the Department of Local Government, together with women’s NGOs and organizational networks, such as the network on violence against women, is a noteworthy attempt to address the bottlenecks and obstacles to the effective implementation of public policies.

Involvement of Men 

· Several government departments, the NGM (particularly the OSW) and women’s organizations have promoted the participation of men in their efforts to transform unequal gender relations. These have mainly concentrated on supporting organizations of men who are confronting other men to stop exercising and supporting GBV; promoting safer sex and a responsible sexuality and who are creating alternative visions and constructions of a positive masculinity which supports gender equality. 

· FEMNET programme on men against gender-based violence is an example of the kind of partnership across the sexes that is crucial to promoting gender equality and women’s rights.  

CHAPTER SEVEN: LESSONS AND CONCLUSIONS

Lessons

Adopt a Holistic Approach

To ensure maximum impact synergy, and follow through, efforts to promote ratification, popularization and implementation should be part of a national plan or strategy. 

 The strategy should be designed taking into account the situation on the ground of each country in a process driven by a champion and a lead organization in Government and in civil society.  It should include links to the country’s other relevant obligations such as international instruments and commitments like the NEPAD and the Millennium Development Goals and national policies such as Mozambique’s Plan for Absolute Poverty Reduction (PARPA) and Zambia’s Poverty Reduction Strategic Programme.

Take the African Women’s Protocol to the grassroots

The African Women’s Protocol must be unpackaged and repackaged in a manner that makes it available accessible and user friendly to different actors

Efforts at making the Protocol user friendly must start at the beginning, with the name of the Protocol.  By any standards, the full name the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women is quite a mouthful.  Imagine trying to sensitise a group of rural women or to generate media interest using this title!  The Protocol itself needs to be simplified so that policy makers and implementers can internalise key aspects and explain it easily.  It must then be translated into local languages so that it can be accessible to the ordinary women that it is supposed to benefit.  How will they monitor its implementation or use it to claim their rights if it remains in a language they cannot read?  Simplified versions and handbooks must also be developed to enable leaders like parliamentarians and government officials to internalise and disseminate key aspects of the Protocol.

Promote its Domestication and Effective Use

If the African Women’s Protocol is to be effectively implemented it must be incorporated in the domestic laws of a country as well as in its sectoral policies, programmes and plans at local, provincial and national level.

Break the Private/Public Dichotomy and Move the mountain of tradition
Efforts to popularize the African Women’s Protocol must target the actors and institutions that control private domain where most women live most of the their lives 

Women must claim the right to live a positive cultural environment and to participate at all levels in the determination of cultural policies, which is enshrined in Article 17 of the Protocol.  Well-thought through campaigns that seek to build alliances with traditional, cultural and religious leaders must be launched to promote understanding and convince religious and traditional authorities to support or at least not stand in the way of the implementation of the Protocol. The Protocol should also be used to help harmonize contradictory positions in statutory and customary law.

Transform Targets for Change into Agents of Change
Efforts to popularize and implement the African Women’s Protocol must target crucial actors in the campaign for popularizing the African Women’s Protocol such as the media and cultural leaders as both subjects and potential agents for change.

The media, traditional, religious and cultural leaders must be persuaded not only to change their own attitudes but also to become agents of change in the communities or organizations.  For example a traditional leader in an area where FGM is practiced must not just be persuaded to stop believing in it.  He must become sufficiently sold to the idea to be able to sell it to others.  The media is one of the most critical pillars in any popularisation campaign.  Yet it remains one of the critical areas of concern of the Beijing process.  It must be persuaded not only to refrain from stereotyping and portraying women negatively, but also disseminate the Protocol’s message effectively.

Start Early

Efforts at popularizing the African Women’s Protocol must target girls and boys at the stages before their opinions become formed.

Most gender training and sensitisation targets adults whose opinions and belief systems have long been formed and are therefore hard to change. Education about the Protocol and human rights education in general should be included in school curricula as early as practicable.  Most of it is currently focused at the tertiary level and by which time it is more difficult to change a person’s pattern of thinking. 

Maximize the opportunities provided by technology

Efforts at popularizing the African Women’s Protocol must use make maximum use of the information revolution, while being mindful of the new threats it presents and of the need to bridge the digital divide between grassroots

CONCLUSIONS

SOUTH AFRICA

Despite the perception that the Protocol does not significantly advance South Africa’s legislative and policy framework, the Protocol provides the opportunity to revitalize discussion and debate around women’s oppression in the country within government and civil society. Popularising the Protocol, and discussing its provisions and clauses, will inject civil society and government with renewed enthusiasm and impetus. 

The Protocol can provide benchmarks and indicators for the definition of national priorities; it can provide a lens through which to analyse the particular problems experienced by women in South Africa. Popularising the Protocol will provide the opportunity for government and civil society to see international conventions, protocols and plans of action as tools that need to be used to support calls for accountability in the context of a lack of implementation of existing government policies. An important consideration is the emphasis in the Protocol of ensuring an adequate budget and mechanisms for addressing concerns such as Violence Against Women.

The Protocol provides the opportunity to promote the principle, once again, that the responsibility for promoting gender equality, eradicating violence against women, improving women’s sexual and reproductive health and improving the conditions for women’s participation in politics and public life is the responsibility of everybody, all departments in government, the parliament at all levels of government, all members and organizations of civil society (organizations working around land rights, worker’s rights, right to health and other socio-economic rights etc) – and not just that of women’s organizations or the gender machinery. 

This would also provide a challenge to women’s organizations and the gender machinery to define a common agenda, and use it to construct more meaningful alliances with other sectors of civil society who have common concerns. 

At the same time, popularising the Protocol will provide the opportunity for women’s organizations and government to begin/consolidate efforts to promote gender equality at a regional level. It lends itself to promote and consolidate networks and alliances, sharing strategies and actions, best practices, and the building of a common regional agenda. It provides South African civil society with the opportunity to see the African Union as an important arena and resource in their efforts to promote gender equality, both in South Africa and the region. (Holland-Muter: 2005, pgs. 61- 62)

Zambia

Zambia, like many other African countries is a highly patriarchal society.  Issues of gender equality and women’s empowerment receive little or no attention in public policy and even less attention in terms of implementation. Nevertheless there are strong gender based civil society organisations that have been instrumental in advocating for the establishment of the gender machinery, the adoption of a gender policy and the struggle to promote human rights and women’s rights.  Some of them recognize the value of the Protocol as a tool that women and men in Zambia can use to bring about gender equality. (Muyakwa:2005, p.39)

Although the focus is currently on domesticating CEDAW, Zambia must be persuaded that the two instruments compliment each other and both of them strengthen the framework to promote and protect women’s rights.  Efforts to operationalize the African Women’s Protocol must therefore be pursued side by side with efforts to domesticate CEDAW. 

Mozambique

In Mozambique the Protocol is currently before Parliament.  It is hoped that it will be ratified without reservations despite the fact that there will be difficult issues such as termination of pregnancy.  Once it is ratified a strong alliance of gender activists and the growing number of women in high places could help ensure its operationalization in a manner that benefits grassroots women.

GENERAL 

The African Women’s Protocol legitimizes the struggles for gender equality and the promotion and protection of women’s rights as an African struggle.  Despite its imperfections, it is a potential force for positive change.  If properly, harnessed it can serve as an effective empowerment tool for African women.  Empowering African women, who make up more than half of the continent’s population, will have a positive multiplier effect that will result in happier, healthier wealthier and more harmonious families and societies.

RESEARCH RECOMMENDATIONS

The African Union:

The African Union should

· Promote the continental-wide ratification and implementation of the African Women’s Protocol

· Strengthen institutions responsible for the implementation of the Protocol such as the Office of the Special Rapporteur on the Rights of Women and the Gender Directorate.

The Pan African Parliament should 

· Promote the continent-wide ratification of the African Women’s Protocol

· Use its oversight function on the budget to help ensure that adequate resources are earmarked to strengthen institutions that play a vital or catalytic role in the implementation of the Protocol such as the Office of the Special Rapporteur on the Rights of Women and the Gender Directorate.

· Keeping the issue of the ratification, entry into force and implementation of the African Women’s Protocol high on the African Union’s agenda

· Encourage its members to serve as champions for the African Women’s Protocol in their own countries and regions by spearheading the drive to promote it

The Commission should 

· Help ensure that the issue of the African Women’s Protocol is kept high on the African Union’s agenda

· Conduct research and undertake studies to promote the implementation of the Protocol.

· Arrange meetings, seminars and workshops that bring together key stakeholders 

· Develop indicators to enhance monitoring and evaluation of the Protocol, after its entry into force

· Ensure that the Protocol is used as a reference point and framework for work in other sectors of the AU’s work

National Governments:

· Governments should sign and ratify the African Women’s Protocol if they have not done so.

· Governments should, in partnership civil society organizations, develop action plans to promote the Protocol.  The plans should link actors, actions and targets and should include the following key elements:

· Identification of champions (individuals) and key drivers (institutions) to spearhead process. Notwithstanding the role of different structures and their combined importance there needs to be public faces/champions, hopefully both men and women who become emblems of the African Women’s Protocol. 

· Strategies tailored to each country’s circumstances. Its targets should include parliament, Government officials, women in decision-making positions at all levels, grassroots women, NGO’s, Law enforcement agencies, the judiciary, the legal profession including law society, civil society organizations, schools, traditional leaders, religious organizations, the media and the general public.

· Meetings of key stakeholders to map out action plans.  These could include key ministries like Gender, Foreign Affairs, Justice, Parliamentary Affairs, parliament, the judiciary, NGO’s, Local and Provisional administrations, cultural and religious leaders, academicians and the media.

· Sector by sector analyses of the implications of the African Women’s Protocol to national policies, programmes and processes at the national, provincial and local levels to facilitate mainstreaming

· Media campaigns and face to face “meet the people” tours to sensitize women at the grassroots level 

· Governments should  strengthening institutions responsible for the implementation of the African Women’s Protocol, such as gender machinery

Civil Society 

· Civil Society Organizations should develop tools for the dissemination of the Protocol. These could include 

· Pamphlets of simplified versions of the African Women’s Protocol

· Translations of the African Women’s Protocol into local languages and official languages such as Portuguese

· Handbooks on the African Women’s Protocol and its relevance to women in the particular country

· Websites on the African Women’s Protocol, its relevance and how individuals and organizations can get involved in the campaign for its implementation

· Creation of posters and a slogan to help focus the campaign

· Indicators to monitor and evaluate Protocol once it enters into force

· Relevant research, analyses, position papers and studies

· Model curriculum for use in schools and institutions

· Seminars for academicians, policy makers, government representatives and civil society organizations

· Civil Society Organizations should undertake and support activities to popularize the African Women’s Protocol and ensure its ratification and domestication. These could include; 

· Media campaigns using T.V., radio, newspapers

· The use of popular culture such as drama, music, soap operas and art to popularize the African Women’s Protocol

· Seminars for academicians, policy makers, government representatives and civil society organizations

· Campaigns that lobby policy makers and other significant actors

· Test cases and strategic litigation using the African Women’s Protocol 

·   Civil Society Organizations should develop and strengthen cross-country alliances between NGO’s at regional level, AU and sub-regional gender structures to support efforts to promote the African Women’s Protocol.

 AREAS THAT MERIT FURTHER RESEARCH.  

· The implications of Article 17 on the right to a positive cultural context to participate in the determination of cultural policy and how best it could be best utilized to change women’s lives.  This should include how it relates to cultural practices such as bride price (lobola), virginity testing and initiation ceremonies.  It could also include its relationship to issues of sexuality.

· The situation with regard to the trafficking of women in the region.

· The state of the women’s movement in Africa in the 21 Century: how can we strengthen it?  This should include studies on the link between the growing numbers of women in public office to the actual situation of women and on making women in decision-making positions at all levels more responsive and more effective in promoting gender equality. 

BIBLIOGRAPHY

African Commission on Human and People’s Rights: Status on Submission of State Periodic Reports to the ACHPR as of May 2003.

African Committee on Gender and Development, United Nations Economic Commission For Africa: Assessing Women’s Legal and Human Rights, 1999

African Committee on Gender and Development, United Nations Economic Commission For Africa: The African Gender Development Index, October 2004

African Union: Protocol to the African Charter on Human and People’s Rights on the Rights of Women in Africa, 11 July 2003

Akina Mama Wa Afrika, compiled by Sharon Lamwaka and Sarah Mukasa, (Sarah Mukasa ed),The Protocol to the African Charter on Human and People’s Rights on the rights of Women in Africa: A Review of the Protocol and Its Relevance to Women in Africa, September 2004

Albreu and Salamao: Policy Research on the Protocol to the African Charter on Human and People’s Rights on the Rights of Women, Mozambique Country Report, 2005

CEDAW/C/ZAM/ 3-4: Consideration of Reports Submitted by States Parties Under Article 18 of CEDAW, Third and Fourth Periodic Reports of Zambia, 12 August 1999

Division on the Advancement of Women: Department of Economic and Social Affairs: Short History of the CEDAW Convention, www.un.org/womenwatch/daw/cedaw/history
FEMNET: From OAU to AU and NEPAD: Strategies for African Women: Report of FEMNET’s AU Regional Strategy Meeting, 27 – 31 October 2003, Nairobi, Kenya

Government of Mozambique: Report on the Decade of the Implementation of the Beijing Platform of Action, 2005

Holland-Muter Susan: Policy Research on the Protocol to the African Charter on Human and People’s Rights on the Rights of Women, South Africa Country Report, 2005

Llana Landsberg-Lewis: UNIFEM: Bringing Equality Home: Implementing the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), 1998

Lomoyani Irene: Gender and Development in Southern Africa, 2005

Mcpherson Marilou, Susan Bazilli, Moana Erickson, Byrnes Andrew: The First Cedaw Impact Study, 2000

Muyakwa Stephen: Policy Research on the Protocol to the African Charter on Human and People’s Rights on the Rights of Women, Zambia Country Report, 2005

Nmeheille Vincent O.: Development of the African Human Rights System in the Last Decade: Human Rights Briefs, Spring 2004

Nsibirwa Martin Semalulu: African Human Rights Journal: A Brief Analysis of the Protocol to the African Charter on Human and People’s Rights on the Rights of Women, Pages 

Organization of African Unity: African Commission on Human and People’s Rights: Information Sheet No. 2, Guidelines of the Submission of Communications

Press Release WOM/1339: Committee on the Elimination of Discrimination Against Women: 27th Session , 551st and 552nd Meeting:  Experts on Women’s Anti-Discrimination Commistte Take Up Zamibia’s Report: Say Traditional Stereotypes Undermine Efforts At Ensuring Equality,4th June 2002,www.un.org/news/press/docs/2002/wom1339.doc.html

SADC Media Releases. Media Briefing from the SADC Gender Programme by Christine Warioba, Gender Officer, www.sadc.iny/printout/php
Semafumu Rosemary: East African Journal of Peace and Human Rights Journal, Vol5, No.2 1999: Uganda’s Reporting Obligations Under the Convention on the  Elimination of Discrimination Against Women,  Pages 175-198

Tamale Sylvia, Teaching Resources, Feminist Legal Activism in the African Context, www.gwsafrica.org/teaching/sylvia’s.html
UNIFEM, GTZ AND Federal Ministry for Economic Cooperation and Development, Pathway to Gender Equality, CEDAW, Beijing and the MDGs. 

United Nations Commission for Africa ECA: Sub-regional Decade Review Meeting on the Implementation of the Beijing Platform for Action (Beijing +10), Lusaka, Zambia 

26 – 29 April 2004

United Nations: Women 2000 and Beyond, Committee on the Elimination of Discrimination against Women, 13 October 2004, Statement to Commemorate the 25th anniversary of the Adoption of the Convention on the Elimination of All forms of Discrimination Against Women, 

Wandia  Mary: Ratification of the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa: The Comoros, Rwanda and Libya lead the Way, FEMNET, 2004

COUNTRY RECOMMENDATIONS

MOZAMBIQUE 

Ratification

· Establish a pressure group on the ratification and implementation of the Protocol.  (Lead organizations include FADAJ, LDH, MULEIDE, NHAMAI and WILSA)

· Monitor and positively influence the ratification process by among other things lobbying parliamentarians

Policies 

· Devise a strategy for the popularization and implementation of the Protocol

·  Lobby for the adoption and implementation of the Gender National Policy and Strategy 

· Incorporate gender issues in the PRSP

Institutions

· Strengthening mechanisms for promoting gender equality

· Lobby for creation of a commission to work with the ministry of Gender and Social Development

Networks and Alliances

· Build and strengthen strategic alliances

· Re-activate the network on Violence against women

· Build partnerships with the media to garner its support for efforts to sensitize the public on women’s rights

· Strengthen collaboration between NGO’s and the Ministry of Gender and Social Welfare

· Involve men

· Create networks to lobby government with each group focusing on a specific thematic area

Unpacking the Protocol

· Translate the Protocol in simple local languages

· Establish interpretation of Protocol to national context

Tools 

· Plan and conduct surveys and research on traditional rights and community practices in a bid to promote understanding of the situation at the grassroots and to differentiate between positive and negative practices and traditions

· Support the development of gender indicators and other monitoring and evaluation instruments periodically assess progress

Advocacy 

· Advocate for the inclusion of more women in decision-making and governing bodies, better access of women to education

· Campaign for the extension of health services in rural areas

· Lobby for introduction of peace education and gender equality in schools

Sensitization

· Increase awareness on women’s rights

· Promote disseminate and market the new Family Law

SOUTH AFRICA

Promotion of ratification 

Actor
Proposed Strategies and Activities
Target Group 

NGOs (Gender links, Women’s Legal Centre, Network on VaWomen, WC)

NGOs

CGE
Intensify ratification campaigns currently being promoted by Femnet, Kenya.  

Draw in additional NGOs and networks to campaign to widen the coverage and increase the social base of the campaign. Invitations to join ratification campaign need to be accompanied by information on the Protocol, and by the Information, Education and Communication (IEC) material discussed below. National NGOs in African countries; regional gender structures; regional thematic networks, such as Amanitare, violence against women networks and right to health networks are examples of organizations to be included. 

Develop cross-country caucuses and alliances between NGOs at a regional level, as well as with AU and sub-regional gender structures in order to support efforts to ratify the protocol. 

Encourage the South African government to promote ratification of the Protocol with other African Member States. It should also liaise with its counterparts in other African countries in support of their efforts to ratify and implement the Protocol. 
· AU Parliament

· AU gender structures

· Individual Member States: Ministers of Foreign Affairs

Department of Foreign Affairs
Promote the ratification of the Protocol with other African Member States. 

Form alliances to develop a ratification promotion strategy with existing signatories, ensuring a wider representation, greater legitimacy and credibility. 
· AU parliament

· African Heads of State

Popularization of the Protocol/unpacking implications of provisions

Actor
Proposed Strategies and Activities
Target Group 

All political parties 
Inform their constituencies of the existence of the Protocol. Make links between local and regional issues. 

Use the upcoming local government elections to promote the provisions in the Protocol, especially as they relate to the promotion of women’s right to participate in elections and to represent their constituencies, on the one hand, and the need for government policies and program to respond and cater to women’s interests, on the other.
· Political Parties’ constituencies 

· Local Government Wards



OSW (national and provincial)


Develop conceptual document which draws the linkages between the Protocol and the Gender Policy Framework and discuss it in the Coordination Forum of the NGM, distribute IEC material for popularization campaigns.

Discuss the Protocol and the implications for their particular sectors with the GFPs


· Coordination Forum of the National Gender Machinery;

· National and provincial GFPs

OSW jointly with the Dep of Communications
Inform all the organs of state and government departments about the existence of the Protocol and the implications of the provisions for their particular sector . 


· The Presidency, commissions involved with rights of children and people with disabilities

· All gov depts

OSW

Departmental GFPs
Promote the existence of the Protocol and unpack the implications for each sector during government cluster meetings and Director General (DG) forums; holding forums, disseminating information on the implications of the Protocol for their particular sector and to raise it during planning and evaluation of government department projects.
· Government Clusters especially Justice, Social Development

· DG forums

· All government departments

JMCIQLSW (with Foreign Affairs)

JMCIQLSW


Promote discussion of Protocol and disseminate IEC material in Parliament and Parliamentary Committees.

Hold meetings with relevant sectoral Ministers to promote existence of Protocol and to work through the implications of the Protocol for their particular sectors. 

Provincial legislatures, local councils should also receive information. The speakers should be approached and convinced of the importance of the Protocol.
· Parliament

· Portfolio Committees

· Ministers

· Provincial legislature



NGOs and CGE


Hold meetings with chief whips from each political party. 

Hold roundtables, dialogues with representatives of the different political parties to inform, educate and get buy in. 

Hold meetings to discuss existence and relevance of Protocol with Mayors and local councilors

Hold gender dialogues and public hearings to popularize Protocol and discuss implications of Protocol for promoting gender equality in SA
· Chief Whips 

· Representatives of different political parties

· Mayors

· Local councilors

· Local councils

NGOs, CBOs Communities, private sector, government

CGE
Lobby the other Chapter Nine bodies on the relevance of the Protocol for their work, as well as explore the possibility of joint campaigns.
Chapter Nine bodies, especially Human Rights and Electoral Commissions.  

NGOs
Develop a “commentated publication” that highlights general provisions and principles of the Protocol, its importance for promoting gender equality in the context of South Africa and the region. This should be followed by a detailed exploration of the implications of the protocol for different sectors and for people’s daily lives. Case studies of concrete issues in people’s lives and how it relates to the provisions should be used. Accessible and user friendly.

Develop position papers on the different provisions in the Protocol which examine the implications of the provision for each sector and analyze how it’s being implemented in the current South African context. These would be useful materials on which to base advocacy campaigns as well as on which to base discussions with policy makers. 

Develop fact sheets, pamphlets, and posters to popularize the Protocol and its application/relevance for NGOs, government departments, and private sector. These could also be distributed to the media. 

Develop educational material directed at people with a lower level of education, such as photo comics.
· CBOs

· NGOs

· Trade Unions

· Social Mvmts

· Government Departments

· Policy Makers

· Media

NGOS, CGE and Dept of Communications
Conduct media campaigns promoting the Protocol and the relevance of its provisions for different sectors and the person on the street. This could include publishing the above material in one’s own publications; the Womensnet web page, Gender Stats; the government and CGE web page. 

Participate in radio talk shows, community radio, posting radio adverts and inserting the material in a popular form in local television soaps.
· General public

· CBOs

· NGOs

· Government

· Private Sector

Training NGOs and CGE
Develop training material/guides on the Protocol and its relevance. This could be both an informational training manual as well as a guide to how to use the Protocol for advocacy purposes. It could include basis information on the AU and its structures and processes, the different provisions of the Protocol and its relevance to each sector (including case studies), guidelines on how to use it as an advocacy tool, including the monitoring procedures, and avenues available for accountability. The above-mentioned educational material such as fact sheets, position papers, commentated publication could be included as informational resources. 

It would need to be developed for a number of audiences, notably community organizations, NGOs and government departments.
· CBOs

· NGOs

· Trade Unions

· Social Mvmts

· Media

· Government Departments

NGOs and Dept of Education

NGOs

OSW


Promote that formal educational institutions include the Protocol in its curricula, as well as consider it in its research projects. These could include the Departments of Legal Studies, Public Policy, Political Science, Gender Studies and African Studies. Schools.

Promote that the Protocol be included in winter and summer schools which run short courses. 

Include Protocol in the curricula of the South African Management Development Institute (trains all managers within the public service).
· University Students

· Academics

· Schools

· CBOs

· NGOs

· Social Mvmts

· Public Service Managers

Integration of the Protocol into existing ongoing activities 

Actors
Proposed Strategies and Activities
Target Group 

SA parliamentarians who participate in regional AU commitees
Ensure that Protocol is used as a reference point and framework for work of regional AU committees in order to develop common strategies to combat common problems eg equity and access to services.
Relevant sectoral AU Regional Committees 

Parliamentarians
Integrate the Protocol, provisions and specific implications for their particular sector in their political party’s existing programs of action. 
· General public

· Political Party constituencies

NGOs, OSW, GFPs, CGE, 
Use the Protocol as a resource and a strategic, political tool – a standard or checklist. 

Use Protocol as a tool to promote discussion and debate, to refine understanding and analysis eg a woman’s right to the free development of her personality. A useful notion as it refers to issues of personal empowerment, of fulfilling human potential. 

Use Protocol to inform our political demands and organizational strategies, to lobby for advances in the normative framework, to refine and close the gaps around incomplete law reforms and to promote the actual implementation of existing policies. 
· NGOs

· Government

Sectorally specific NGOs, (SRHR, VAW, HIV/AIDS, Land Rights, Men’s training networks/forums)
Integrate Protocol in existing campaigns. Sectorally specific NGOs should popularize the Protocol and use the pertinent provisions in support of current campaigns. A few examples include the 50/50 campaign; the 16 days of activism against violence against women and inclusion in the Women’s Dialogues.
· CBOs

· NGOs

· Government departments

· Private sector



NGOs, CGE and OSW
Integrate the provisions in the Protocol into monitoring and evaluation frameworks that are used to measure government’s compliance with international conventions (CEDAW); international programs of action, for example Beijing Platform for Action and ICPD Programme of Action and MDG 
· NGOs

· CGE

· OSW

· Coordinating Forum of the National Gender Machinery. 

Specific actions based on and for the Protocol

Actors
Proposed Strategies and Activities
Target Group 

NGOs
Develop and promote common legal strategies and arguments to address common problems/barriers to gender equality. Examples of these are the inclusion of marital rape in domestic violence or sexual assault legislation, denial of women’s access to land rights, the primacy of Customary law over Constitutional law.  

Developing a database where successful judgments are posted to act as a resource for similar litigation in other countries.

Conduct strategic litigation training at a regional level on how to advance women’s rights in the region by using regional and international human rights standards. 
· Regional NGO legal networks

· Regional NGO networks

· Feminist/women’s legal rights NGOs



Women’s Legal Rights NGOs; Sectorally specific NGOs and the 

CGE
Lobby and litigate to domesticate particular sections of the Protocol that are not included in South Africa’s current legislative framework. 
SA legal system

NGOs, Trade Unions, Social Movements
Take up specific campaigns on key problems in SA, around issues highlighted in the Protocol. 

Focus on improving service delivery and compliance with existing legislation and policies. Issues could include slow roll out of ARVs, lack of funding for family courts, poor service attention and poorly equipped facilities for survivors of domestic and sexual abuse, lack of funding for NGM. 
· CBOs

· NGOs

· Local, provincial and national government 

NGOs, Dept of Foreign Affairs
Lobbying to improve the provisions in the Protocol. 
AU parliament

ZAMBIA

1. Government should provide adequate and resources, both human and financial to implement the National Plan of Action for the Gender Policy.  These resources must be provided for in The National Budget and timely disbursements should be ensured.  This should be accompanied by a well resourced monitoring and evaluation system of the budget and the deliverable outputs.  These actions would be in line with provisions of the AU Women’s Protocol and CEDAW on provision of adequate budgetary and human resources to implement women activities.

2. The Leading Women’s NGOs and other Development and Civil Rights NGOs should continuously lobby government to implement the gender policy effectively and efficiently and should hold government accountable for the implementation.

3. Government, through the Ministry of Justice, should quickly domesticate the provisions of CEDAW in order to enhance the existing policy and legal framework that will result in ensuring and protecting women’s rights.

4. The government should without delay ratify and popularise the AU Women’s Protocol.  This will help strengthen the existing national legal and policy framework.  Popularisation of the AU Women’s Protocol should be done through a joint effort amongst the major stakeholders which include Ministries of Justice and Foreign Affairs as well as Gender In Development Division (GIDD).

5. NGOs and other CSOs should undertake programatic initiatives that link work on violence against women, sexual and reproductive health services and livelihoods

6. Oxfam GB Southern Africa, should support efforts to popularize the AU Women’s Protocol in Zambia.

7. The support from Oxfam GB should start with identifying key agencies within the civil society organisations to develop strategic partnerships with. The planned workshop for the dissemination of this report should act as a planning platform to come up with a work plan and budget for popularizing the AU women’s protocol in Zambia. 

8. The Media have so far played a low profile in popularizing AU activities in general and the AU Women’s Protocol in particular. The media, especially women’s media organisations, should be called upon to take up the tasks and challenges of popularizing the AU women’s protocol
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POLICY RESEARCH FOR THE SOUTHERN AFRICAN REGION ON THE PROTOCOL TO THE AFRICAN CHARTER ON HUMAN AND PEOPLE’S RIGHTS ON THE RIGHTS OF WOMEN

CHECKLIST FOR RESPONDENTS AT THE REGIONAL LEVEL

GENERIC QUESTIONS 

1.  What role does your organization play in the promotion of gender equality and protection of women’s rights?  

2.  How effective has it been and how can its role be enhanced?

3. What are the major constraints experienced?  

4.  What are the main achievements?

5.  What lessons have you learnt?

6. Have any significant partnerships been established with Governments, NGO’s, civil society groups or private sector organizations in support of gender equality?

7. Are they formal or informal?

8.  Has any effort been made to actively engage men and boys in the promotion of gender equality?

9.  If so what lessons could be learnt from these efforts?

10. What is the situation with regard to gay and lesbian rights? 

11.  Is there any debate on the issue?

THE AFRICAN CHARTER AND THE PROTOCOL (All Respondents)

1. In what areas or ways has the African Charter protected and promoted women’s’ rights?

2. What lessons can be learnt from the difficulties it encountered? 

3.  Are reservations permissible under the AU Protocol?

4. In what ways could cooperation with the mechanisms for other international human rights treaties enhance the effectiveness of the AU Women’s Protocol?

5.  In what areas do the provisions of the AU Women’s Protocol improve the existing international and regional legal and policy framework?

6.  What specific actions can be taken to speed up the ratification of the Protocol?

7.  What role can NGO’s play in the process of ratification and subsequent implementation?

8.  What gaps, ambiguities or controversial areas in the Protocol could hinder its effective use as a tool for the advancement of gender equality?

9. What role can your organization play in the popularising the Protocol?

10.  Has the mass media in your area given any attention to the AU Protocol on Women’s Rights? Elaborate.

11. How would you assess the level of awareness about the Protocol in a) your organization, b) governments, c) civil society and d) grassroots women (CBO’s)  

12. Which organizations should be targeted for a campaign to popularize the Protocol? What specific actions do you recommend?

13. What is the relationship between the different organizations involved in promoting gender equality at regional and sub-regional level, such as the AU Gender Directorate, the ECA’s African Centre for Women’s’ Development, the gender units for divisions in SADC, EAC, ECOWAS, COMESA?

14.  How does this inter-governmental machinery relate to regional NGO’s in this field? 

15.  What kind of support can you provide to national governments in their efforts to popularize the Protocol? 

16.  How will the AU Women’s’ Protocol be used to enhance the gender equality and women’s empowerment in the thematic areas of governance, violence against women and sexual and reproductive rights?

17.  What specific actions do you recommend as a way forward for ensuring the popularisation, ratification and implementation of the Protocol?
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Maternal Mortality:  Immediate Causes and Underlying Factors





- Poor general health and nutrition status,


- Heavy workloads and inadequate rest,


- Lack of pre- and post-natal care


- HIV/AIDS, STD’s, malaria


- Harmful traditional practices & beliefs


- Low socio-economic status of women.




















- Young age at first pregnancy,


- High fertility rates,


- Short spacing between pregnancies,


- Lack of knowledge of high-risk pregnancies


- Unsafe abortions








Immediate Causes of Death























- Haemorrhage,


-  Infection,


- Hypertension,


- Anaemia


- Toxaemia,


- Obstructed labour & other       complications associated with pregnancy and delivery





- Long distances to health centres,    


 


- Limited access to medical facilities that can carry out essential & emergency obstetric care 








- Ill equipped      health facilities, 





- Poor referral systems; 





- Low staffing levels 





- Poor worker performance in health centres, 
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� The AU seconded its Secretary.  


� Interview with Dr. Angela Melo


� This section is based on an analysis of the national reports, the country reports for the Beijing +10 and interviews.


� The figures for S. Africa and Zambia for local government refer to councilors.  Those for Mozambique refer to District Administrators.


� Interview with Hon. Bwambale


� Influence refers to the capacity of actors to reach grassroots women


� Ms. Boogie Khutsoane and Adv. Madasa


� Interview with Gladys Mutukwa





_1177790287.ppt






 EFFECTIVENESS  

OF CEDAW



Positive Factors





Negative Factors

FACTORS THAT INFLUENCE THE EFFECTIVENESS OF CEDAW

Lack of media awareness on Convention and reporting

Appreciation of value of using human rights instruments to claim rights

Lack of support from govt. officials

Alienation of national govts from civil society

Marginalized position of NGO’s

High level of awareness and knowledge

Media involvement

Domestication & incorporation into policy framework



Difficulty in executing gender integrated policies

Awareness and receptiveness by legal profession

Effective use  of reporting process

NGO financial shortages

Understanding of complex dynamics of domestic policies and who to influence when with what international instruments

FIGURE 3
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Zambia

INFLUENCE

AWARENESS

		WEAK		MEDIUM		STRONG

		STRONG		Media
M.P’s
CBO’s

		MEDIUM		Other academicians & NGO’s		NGO’s working with Protocol  


		WEAK		Sectoral Ministries
		National Machinery
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South Africa

INFLUENCE

AWARENESS

		WEAK		MEDIUM		STRONG

		STRONG		Media
CBO’s		M.P’s working with Protocol  


		MEDIUM		Other academicians and NGO’s		NGO’s & academicians working with Protocol  


		WEAK		Sectoral Ministries
		National Machinery, 






























