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1. Introduction

The Southern African Catholic Bishops’ Conference welcomes the opportunity to make a submission on this very important piece of legislation.  

The Church has long been concerned about the protection of vulnerable groups in society and older people, by virtue of their age and, in some cases, their infirmities, are sometimes at risk of exploitation and abuse.  For this reason we commend the government’s attempts to create legislation that will provide a legal basis for their protection.

The Church’s teaching emphasises the inherent dignity of human beings.  As one ages, this dignity is sometimes overlooked and in South Africa there are many older people who suffer a loss of dignity through poverty and abuse.  It is hoped that this legislation will assist in the struggle to recognise the dignity of older persons and their capacity to contribute to our society even in their advanced years.

2. Challenges faced by older people in society

Society is called to support and care for the elderly.  The elderly are an important part of our community, uniquely able to contribute to it because of their life experience and the talents that they possess.  Old age should be seen as a time for active, loving engagement and ‘help should be given to assist the elderly to emerge from an attitude of mistrust, solitude and resignation to become dispensers of wisdom, witnesses of hope and workers of charity’
.

Unfortunately, modern culture places excessive emphasis on people being economically productive and physically strong, and on the search for personal comfort and enrichment.  This has led to the perception that older people are a burden and an inconvenience, which in turn leads to their marginalisation from family and social life.

This fundamental misperception overlooks the contribution that older people can make by exercising their intellectual, moral and physical energies for the benefit of themselves and others.  In order for them to be able to do this they need the support of their families as well as the broader society.

While the situation has improved since 1994, there is still much that needs to be done for the elderly in South Africa.  The HIV/AIDS pandemic has placed additional stress on the elderly, many of whom are caring for AIDS orphans.  Older people sometimes find it more difficult to access basic services like social grants and medical care.  Disintegration of family structures and poverty have had a widespread impact on the elderly, including an increase in the number of elderly people being abused.  As a result of this there are many older people who feel alienated and abandoned and who lack access to adequate support structures.  In rural areas issues such as land security and poverty adversely affect the quality of life of the elderly.  Because of their age, many older people are also the targets of criminals.  Where older people are aware of their rights, they are often unable to make use of legal or other resources to remedy the situation.  In some instances they are also unwilling to use the legal system, especially if it would mean laying charges against family members.

With these challenges in mind we now turn to the substance of the Bill.

3. Concerns about the Bill

3.1 Contents of the Bill

There are a number of concerns that we have with the Bill in its present form.  Before going into the substance of the Bill it is necessary to convey a general concern about the focus of the proposed legislation.

The Catholic Welfare and Development agency runs a number of projects for older persons, most notably Neighbourhood Old Age Homes, NOAH.  In drawing up this submission, we spoke with them about the challenges that face older people in our communities (some of which were alluded to above in the introduction).  Of particular concern is that the Bill in its present form focuses on older people who are living in institutions.  While not wanting to downplay the need for protective measures in this area, it is necessary to point out that only a very small percentage of older people are in formal institutions.  It is estimated that about 90% of the older people in South Africa reside outside of institutions and, therefore, they are not going to be protected under this legislation.

For the legislation to effectively create better living circumstances for the elderly, it needs to take cognisance and address the problem areas with which they are daily confronted.  The disproportionate attention given to institutions in this Bill is, in our opinion, a grave oversight and one that needs to be remedied.

3.2 Definitions

3.2.1 Abuse

The Bill defines abuse as follows:

Abuse means a single or repeated act or lack of action that causes harm or distress to an older person, including physical, psychological, financial or material harm or neglect, or sexual harm and includes the violation of an older person’s rights enshrined in Chapter 2 of the Constitution.

While covering a wide variety of actions (or inactions), it is unclear as to what exactly is meant by terms like ‘harm’ and ‘distress’.  In order to assist in the interpretation and application of the law, we would urge the committee to expand the definition of abuse.

3.3 Programmes for development of older persons

In order for the value and contribution of older people to be fully realised, it is important to integrate them into the life of the community.  This means that it is necessary to create and maintain a variety of programmes to encourage this integration.

Clause2 (1) of the Bill states that ‘the Minister may … develop programmes’ (our emphasis) and deals with the discretion that the Minister has in developing and supporting programmes for older people.  As the Bill stands, these programmes are left to the discretion of the Minister, without creating mechanisms to ensure and assess compliance.

As mentioned above, the majority of South Africa’s elderly population live in the community and are thus in need of programmes and structures to support them and enable them to make a more meaningful contribution to their communities.  We would urge that the Committee consider making the development of such programmes mandatory with the necessary mechanisms created to achieve results.

It must be mentioned, however, that the list of programmes in clause 2(2) is most comprehensive and if even a few of these are brought to fruition a significant impact will be made.  In order to maximise the success of such programmes we would suggest that the Minister be mandated to consult not only with other ministers, but with the many NGOs and CBOs that are active in this field.  This is an ideal area for co-operation between government and civil society.  (We note the enabling sub-clause 2(1)(a), but feel that this provision is too ‘optional’ as it stands.)

3.4 Mandatory reporting of abuse

The Bill proposes mandatory reporting of abuse by ‘any person who suspects’ that an older person is the victim of abuse.

This proposal needs to be carefully considered before it is implemented.  Unlike children in abusive situations, older people are adults who are competent.  By introducing mandatory reporting, this is being undermined and their right to autonomy may be violated.

Clause 16 (2) (a) proposes that the Director-General must arrange ‘for the removal of the older person concerned to a hospital in case of injury or to such other place as the Director-General may determine’.

If enacted, this clause would have a number of ramifications.  Firstly, there would have to be enough facilities to accommodate the elderly abused who are being relocated from their homes.

Secondly, the removal of the older person is likely to be traumatic and, in a sense, is punitive.  While the alleged abuser stays in the residence, the abused is removed from the situation.  Taking into account the possible psychological trauma that may result, as well as the practicalities in relocating the older person, we would suggest that it is the alleged abuser that may need to be removed from the residence.

It is also necessary to look at the desirability of mandatory reporting on all people.  While it is undeniable that there are certain categories of people who should have a legal duty to note and report suspected abuse (such as social workers or health care professionals), it is contentious to suggest that all people have this legal responsibility.  We would ask that the Committee carefully consider this while deliberating on the Bill.

3.5 Register of offenders

Clause 17 proposes that the Minister must keep a register of people convicted of abusing an older person and that this must be accessible to the public.

When looking at the question of registers, it is necessary to have clarity on what the purpose of the register is and how the information contained therein will be used.  It is also important to know what information will be in the register and who will compile and maintain it.  Establishing a register also poses the question of how long an offenders’ name will be on the register.  In addition to this a register is not always easily accessible to the public and those who need to have access to it.

A register, as conceived in this clause, may be limited in effectiveness and may create a false sense of security.  Only a small number of people are convicted of abuse, which means that the information contained in the register will only represent a very small number of those guilty of abuse and is by no means an extensive list.  It is also not clear if this clause will also apply to people who are convicted of abuse under other pieces of legislation, such as the Domestic Violence Act.

4. Conclusion

The ideal place for the elderly live is in the family or at least a place where they can be surrounded by the people who make them feel accepted and loved and cared for.   Both society and the government need to create adequate systems of assistance for older people, taking into account more than just physical and material needs of the elderly.

All too often the elderly are seen as an encumbrance and a burden to their families and society.  When their physical health fails ‘they are made to feel increasingly conscious of their physical fragility and above all the burden of life’
.  

It is thus important not only to recognise the value that older people have, but it is also necessary for families, the community and government to actively participate in ensuring that the elderly are properly cared for so that they can continue to make a positive contribution to the development of themselves and our community.

We look forward to co-operating with government in the implementation of the programmes mandated by this Bill, and we commend the Department for its commitment to enhancing the lives of the elderly.
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