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INTRODUCTION

The Commission on Gender Equality

The Commission on Gender Equality (CGE) is an independent statutory body, established in terms of Section 187, chapter 9
 of the Constitution of South Africa, Act 108 of 1996.

Its mandate is to promote respect for gender equality and the protection, development and attainment of gender equality.  The powers and functions of the CGE are detailed in the Commission on Gender Equality Act 39 of 1996.  In terms of Section 11(1), the CGE must inter-alia evaluate any law proposed by Parliament, affecting or likely to affect gender equality or the status of women, and make recommendations to Parliament with regards thereto. 

The Constitution

Section 7(2) of the Constitution compels the state to fulfil the rights stipulated in the Bill of Rights. Sections 9, 10; 11, 12, 14, 16, 24 and 27 of the Constitution
 permits the State to the enact legislation promoting, equality, human dignity, life, freedom and security of the person, privacy, expression, environment & access to health care in South Africa. The law of general application limits all these rights, to the extent that they are reasonable and justifiable in an open democratic society based on human dignity
. It therefore raises the following questions:

    (i) What is the purpose or aim of the Older Persons Bill, (hereinafter referred to as the Bill), and furthermore does this Bill achieve such a purpose? 

    (ii) Does this Bill in fact protect and promote the wellbeing and rights of Older Persons, and fulfil its constitutional imperatives with regard to their rights, and matters related thereto?

Focus of Presentation

We shall first provide a framework within which the Bill should operate so as to ensure an engendered older persons legislative framework.  In so doing, it will refer to the relevant constitutional provisions, the reality of older persons, international law and South African case-law.

It should however be stated at the outset that this presentation is largely informed by the reality of women’s needs in South Africa but is not  limited to a gender perspective.  This particular focus is consistent with both the mandate of the CGE and the constitutional guarantee of substantive equality. This submission focuses on broad themes which includes the Constitutional provisions, as well as the Older Persons reality. In formulating this submission, the CGE has had regard to the previous versions of the Older Persons Bill. 

The purpose of this submission is to ensure a constitutionally sound piece of legislation, and to outline the problems faced by older persons in so far as it relates to the Older Persons Bill.

older persons’ reality

The CGE acknowledges that there is a need for legislation that will facilitate government’s fulfilment of its Constitutional imperatives. In fulfilment of the CGE’s mandate, it has also become apparent that there is a gap with regard to the promotion and protection of older person’s rights. Within civil society in general, and the human rights community in particular, as evidenced at the Parliamentary hearings on the Taylor Report, it is clear that the violation of rights of older persons is a source of concern. The Parliamentary hearings clearly illustrated that older persons constitute a very vulnerable and marginalised sector of South African society. 
 It has been found that older persons are one of the most vulnerable groupings in South Africa, and are consistently passed over with regards to ‘delivery’ of social resources
. 61% of all aged persons are females. These women are often widows, left to care for their grandchildren without any financial support from parents of such children. With the progression of the HIV/Aids pandemic, an additional burden that is visible is that of older adults who are becoming care-givers of their adult children and also primary care-givers of their grandchildren, very often simultaneously. 

Press reports and anecdotal evidence has continuously highlighted how vulnerable older persons are to abuse, often because their rights are not adequately protected under existing laws. Cases that demonstrate older persons’ vulnerability include a Cape Argus article on an elderly person not receiving follow-up care after suffering a stroke; a report detailing the abuse elderly patients suffer at a Khayelitsha community health centre; and statements regarding government’s decision to withdraw rent-control measures without considering the impact of such a decision on the poor and particularly the elderly, who have limited pension allowances
. Press reports have also indicated the financial abuse older persons are subjected to. Additional reports have detailed how, since the privatization of pension payment services, older persons have died in pension queues, and South Africa’s largest pension payout company has been providing micro lending services to older persons, charging excessive interest rates
.  

 “Older persons view the escalation of crime, which they associate with the high unemployment rate, as a major causal factor of their vulnerability in society. They also indicate that their inability to defend themselves, because of their physical frailty, exposes them to many forms of abuse. Furthermore they feel that various environmental factors, including inadequate healthcare and nutrition, contribute significantly to their vulnerability and as they increase in age, and so does their susceptibility to disease and ill health. Although older persons are entitled to receive free medical attention at primary healthcare points, these facilities are often under-equipped; under-resourced with poor services; and offer no specialized geriatric care. 

The CGE has in the course of fulfilling its public education and monitoring mandate, raised public awareness regarding the rights of older persons. With the advent of the proposed Older Persons legislation, there is a need to prioritise improving the status of older persons as a vulnerable social grouping. Any programme of action that aims to advance and protect the rights of older persons must focus on women in particular, as they are an especially vulnerable sub sector of this group.  The CGE has conducted poverty hearing in all nine provinces, in both rural and urban developments, with a focus on the elderly. Our report has been finalised, and we shall endeavour to share it with this Committee.

CONSTITUTIONAL FRAMEWORK 

SECTION 9: THE RIGHT TO EQUALITY

In interpreting S9, the Constitutional Court has endorsed a substantive conception of equality.  

‘We need … to develop a concept of unfair discrimination which recognizes that although a society which affords each human being equal treatment on the basis of equal worth and freedom is our goal, we cannot achieve that goal by insisting upon identical treatment in all circumstances before that goal is achieved. Each case, therefore, will require a careful and thorough understanding of the impact of the discriminatory action upon the particular people concerned to determine whether its overall impact is one which furthers the constitutional goal of equality or not. A classification which is unfair in one context may not necessarily be unfair in a different context.’

In another Constitutional case, Justice Albie Sachs noted:

‘Equality should not be confused with uniformity; in fact uniformity can be the enemy of equality.  Equality means equal concern and respect across difference.  It does not presuppose the elimination or suppression of difference.’

Based on the constitutional court’s understanding of equality, it is clear that the right to equality imposes the following obligations on the State:

(i) To adopt measures to prevent unfair discrimination;

(ii) To adopt measures to promote equality.

These state obligations are made explicit in The Promotion of Equality and Prevention of Unfair Discrimination Act No. 4 of 2000, which was adopted to give effect to the objectives of section 9 of the Constitution. In line with the substantive conception of equality, the duty to promote equality might necessitate, different measures for different groups based on their specific needs, position in society etc.  These measures do not however, arise in a vacuum; they must be assessed and analyzed in light of different sectors and areas. 

SECTION 10: THE RIGHT TO HUMAN DIGNITY

The right to dignity is the cornerstone of the Constitution, which underpins various other Constitutional Rights. This was confirmed in a judgement by Chaskalson P
, where he stated that the right to life and the right to dignity are the most important human rights, and a source of all other personal rights in the Bill of Rights. “By committing ourselves to a society founded on the recognition of human rights, we are required to value these two rights above all others” This right entitles everyone to be treated equally.

“Human dignity cannot be fully valued or respected unless individuals are able to develop their humanity, their ‘humanness’ to the full extent of its potential”
 By not affording older persons the assistance, or creating conditions favourable for older persons, so that they can compete on equal footing, clearly impairs the fundamental right to dignity, because everyone is inherently equal in dignity. This was confirmed in the following judgement “Equality, as that concept is enshrined as a fundamental human right… means nothing if it does not represent a commitment to recognising each person’s equal worth as a human being, regardless of individual differences. Equality means that our society cannot tolerate legislative distinctions that treat certain people as second class citizens, which demean them, that treat them as less capable for no good reason, or that otherwise offend fundamental human dignity”

Respect for human dignity prohibits government from acting in a manner that disempowers Older Persons to realise this right. Government has a crucial role to play in the promotion and protection of this right, and ensure that it is accessible to all, especially the most vulnerable, which includes women, older persons and children. Government should therefore take legislative steps to ensure the realisation of the rights in the Bill of Rights. The circumstances in which many older persons find themselves, infringes the right to dignity.

SECTION 11: THE RIGHT TO LIFE

The constitutional right to life obliges the state to protect and preserve the life of all citizens. This therefore imposes a positive obligation on the state to promote and protect the right to life. This right is meaningless to older persons, if their quality of life is disregarded. Older persons have limited access to geriatric health care, electricity, housing, food, education, transport, etc. Older people’s access to basic necessities of life needs to be ensued, as the lack thereof, impacts negatively on their quality of life.

SECTION 12: THE RIGHT TO FREEDOM AND SECURITY OF THE PERSON

This entitles everyone to be free from all forms of violence, and the state has a duty to provide this protection. Violence and abuse against older persons, from a public or private source, is a breach of this constitutional right. Older persons are vulnerable to abuse, and regularly suffer various forms of abuse within the family, institutions, and in other public spaces. This is evident from various media reports such as the article in the Cape Argus dated 31 May 2004, the City Press dated 2 June 2002, and many more
.

SECTION 27: HEALTHCARE, FOOD, WATER AND SOCIAL SECURITY

This provides everyone with the right of access to healthcare services, sufficient food, water, social security, and the right to medical treatment. The state is obliged to take reasonable legislative and other measures to achieve the progressive realisation of this right. 

At the CGE poverty hearings
 and our consultative workshops, the aged informed of their frustration with regard to the poor ambulance services, no specialised geriatric clinics, irregular mobile clinic services, long waiting queues, the shortage of prescribed medication, land a lack of transport money, coupled with long distances to hospitals
, often resulted in deaths. In addition, the older persons had to contend with the insensitive treatment by overstretched nurses. At times, after waiting in long queues, older persons were told that there is no medication in the dispensaries. Many older persons often indicated that they struggled to pay R30 to travel to hospital for medication.

Lack of running water inside the house was a serious concern for the elderly, especially in the townships and rural areas, as they had to walk long distances to fetch water. The lack of running water inside the house also made it more difficult for the caregivers to care for the elderly and frail.
 

Older persons requested that the consistent delivery of services such as water, housing electricity and healthcare, be matched with affordability.

INTERNATIONAL STANDARDS IN RESPECT OF OLDER PERSONS

SECTION 39 OF THE CONSTITUTION 

Section 39 of the Constitution makes the consideration of international law mandatory in interpreting the rights in the Bill of Rights. The relevance of international law was also acknowledged by Chaskalson P
, in the context of section 35(1) of the Interim Constitution, where he observed that both binding and non binding international law may be used as tools of interpretation.

                                         INTERNATIONAL INSTRUMENTS

There have been various policy documents that have been adopted at international level in order to give effect to the rights of older persons, some of which will be referred to hereunder.

In 1982, the World Assembly on Ageing adopted the Vienna International Plan of Action on Ageing.  This document was endorsed by the General Assembly and is a useful guide in respect of obligations of States in respect of the rights of Older Persons.

In 1991, the General Assembly adopted the United National Principles for Older Persons.  The principles are divided into the following sections:

(i) Independence: 
Includes access to adequate food, water, shelter, clothing and health care, in addition to the right to remunerated work and access to education and training.

(ii) Participation:
Older persons should participate actively in the formulation and implementation of policies that affect their well-being and share their knowledge and skills with younger generations, and should be able to form movements and associations.

(iii) Care:
Older persons should benefit from family care and health care and be able to enjoy human rights and fundamental freedoms when residing in a shelter, care or treatment facility.

(iv)Self-fulfilment: Older persons should be able to pursue opportunities for the full development of their potential through access to the educational, cultural, spiritual and recreational resources of their societies.

(v) Dignity: Older persons should be able to live in dignity and security and be free of exploitation and physical or mental abuse should be treated fairly, regardless of age, gender, racial or ethnic background, disability or other status, and should be valued independently of their economic contribution.

In 1992, the General Assembly adopted eight global targets on Ageing for the year 2001 and a brief guide for setting national targets.  In 1992 the General Assembly also adopted the Proclamation on Ageing, in which it urged support of national initiatives on ageing so that older women are given adequate support for their largely unrecognised contributions to society and older men are encouraged to develop social, cultural and emotional capacities which they may have been prevented from developing during breadwinning years. It also urged support for families in providing care and encouraged all family members to co-operate in care-giving. It should however be recognised that older persons are not a homogenous group of people.  This was expressly recognised by the UN Committee on Economic, Social and Cultural Rights in General Comment No. 6 on the Rights Economic, Social and Cultural Rights of Older Persons where the Committee stated as follows: ‘Older persons as a group are as heterogeneous and varied as the rest of the population and their situation depends on a country’s economic and social situation, on demographic, environment, cultural and employment factors and, at the individual level on the family situation, the level of education the urban or rural environment, and the occupation of workers and retirees.’
 

Recently, research has indicated a revolution in longevity, where the life expectancy at birth has increased, which is likely to result in the old and young representing an equal share in the population.
 

Older women outnumber men, as their age increases. The priority for policy action should take into account the reality of the differential impact of aging on men and women, and to address this issue, we need to develop effective and efficient measures, which is integral in ensuring substantive equality. It is therefore critical to ensure that the gender perspective is integrated into all policies and programmes.

General Comments and Recommendations relating to the STRUCTURE AND FRAMEWORK OF THE BILL
As is evident from section 3 of the Bill, the objects of the Bill are far reaching, and, amidst a range of objects, seeks to deal effectively with the plight of older persons, aimed at the empowerment and protection of older persons, maintain the status of older persons, as well as protect their rights and provide for matters connected therewith.

However, contrary to these laudable objects, the actual content of the Bill makes very little reference to many of the aforesaid objects. The actual content of the Bill seems to be disproportionately focussed on the regulation of institutions of care for older persons as well as mechanisms for dealing with the abuse of older persons.  Whilst the CGE fully supports the principle of the Bill dealing with both these critical issues in respect of the rights of older persons, it is of the view that in addition, the Bill should make adequate provision for other equally important issues in respect of aged persons.  Some of the broad issues that the CGE contends should inform the Bill and be reflected therein are discussed hereunder.

Rights of older persons

The CGE proposes that the Bill refer to the fact that all of the constitutional rights are applicable to all older persons but in view of the specific needs of older persons, the application of certain rights may need to be specifically adapted in order to be responsive to the specific needs of older persons.  We are concerned that this Bill only stipulates the rights of older persons in facilities, which ignores the reality that the majority of older persons live in communities.

The Bill could accordingly benefit from including a specific section at the beginning of the Bill that stipulates the rights of all older persons.  It should further acknowledge the critical importance of older persons gaining access to sufficient information in order to know their rights and be able to exercise them.  This is a critical component of making these rights real for older persons. The Bill should accordingly make specific provision for empowering older persons through ensuring them access to information which is both linguistically and culturally appropriate as well as accessible to older persons.

Inter-departmental collaboration

Access to social grants and pensions revolves around the availability of bar coded identity documents (ID’s). Without the possession of an ID, people are unable to claim pension and social grants. 

The CGE accepts that certain rights in respect of older persons are beyond the mandate of the Department of Social Development and it is accordingly not possible to deal with them comprehensively in this Bill. However, it is of the view that in order to do justice to the rights of older persons and for the Department of Social Development to fulfil its objectives in this regard, this Bill should, at a minimum establish mechanisms/structures in order to facilitate inter-Departmental collaboration in respect of older persons.

With the exception of the reference in section 2(1) of the Bill, that the Minister of Social Development may consult with any other relevant Minister to develop programmes, and support any person who runs programmes contemplated in subsection 2. No further reference is made in terms of securing the rights of older persons through collaborative inter-departmental initiatives. ‘May’ confers discretion upon the Minister to consult with other Ministers. We therefore recommend the following for section 2(1) “The Minister must in consultation with any other relevant Minister-”, as it expressly compels the Minister to consult. By making express reference to structures and mechanisms in order to facilitate inter-Departmental collaboration in respect of older persons, the Bill will ultimately ensure that the needs and rights of older persons is reflected and infused in the wide range of legislative and policy measures of different departments, such as housing, health, education, justice etc.

The CGE recommends the establishment of integrated social service centres, designed from various social cluster departments, to facilitate the processing of identity documents, birth certificates, affidavits, and the payment of old age social grants, disability and child support grants. This integrated social service system should involve Social Development, Home Affairs, Safety and Security, Health, and Social Cluster Departments.

MAINTAINING AND ENHANCING EXISTING INSTITUTIONS OF CARE FOR OLDER PERSONS AS WELL AS ESTABLISHING NEW INSTITUTIONS                                                                                              

The CGE is concerned that the Bill does not place a duty on the Minister in respect of the creation of new facilities and the maintenance of existing facilities. Section 6(2) compels the registration of a club, care or accommodation, on application can be made to the Minister in respect of a subsidy thereof. The constitutional rights of older persons impose an obligation on the Minister to create and maintain facilities for older persons. This obligation should be reflected in the Bill.

Institutional care

The Bill, in its current form reflects a disproportionate focus on institutional care.  While the CGE is fully supportive of the need to regulate institutional care, we caution against the assumption that institutional care is the primary means of support for older persons. The reality in South Africa is that many of the older persons receive family and community based care. The bias of the Bill slants towards urban areas where there are facilities and registered organisations.

The impact of the HIV/AIDS pandemic continues to increase the responsibilities of older persons. These responsibilities include taking care of their grandchildren, and extended family members.  Institutional care does not accommodate grandparents with young grandchildren, and other extended family members, and is therefore not an option available to these older persons, even if they wish to reside in institutional care. Institutional care therefore caters strictly for the single older person.

The alarmingly high unemployment rate, coupled with poverty, forces older persons to remain within the extended family, as their pension grant is required to feed the extended family members. Should these older persons reside in institutional care; their families will be destitute without income.

The reality is that many older persons continue to reside in family structures, with very little State support, the support of which is equally critical to the overall well-being of older persons.  Access to sufficient and adequate health care services for older persons, the proper administration of social assistance measures, accessible public transport etc. are key mechanisms through which such assistance within family structures can be facilitated.

ADMISSION OF OLDER PERSONS TO FACILITIES

Section 9 of the Bill provides for admission to facilities, and prohibits discrimination against an older person applying for admission to a facility on the grounds listed in section 9(3) of the Constitution. The Bill further stipulates that these facilities should reflect the race composition of the country. We however note that this Bill lacks the development of clear criteria upon which admission to these facilities may be granted or refused. The ground listed in section 9(3) is insufficient, as it excludes socio economic status as a listed ground. During the poverty hearings, older persons testified that fees, such as ‘linen fees’ where introduced to disguise discrimination on the prohibited grounds listed in section 9(3) of the Constitution, thereby excluding them from admission to the facility. These fees are usually requested prior to admission to the facility.

BUDGET

We would like to request that adequate budget is allocated to this Bill, as the high rate of poverty cannot be divorced from issues affecting older persons. We would like to commend the Select Committee for requesting the costing of this Bill, thereby ensuring that adequate resources is allocated to this Bill.

_____________________________________________________________________

CONCLUSION

_____________________________________________________________________

The CGE hopes that this provides you with some insight as to experiences on the ground regarding the proposed legislation. This presentation is aimed at ensuring a constitutionally sound piece of legislation as well as one that is receptive to the needs of older persons.  

Government should rise to the challenge, to ensure that the rights and dignity of all older persons are advanced and protected, by ensuring departmental collaboration, and closely monitoring the implementation of this Bill. The Constitution and our international obligations demand that older persons are treated equitably in respect of food, shelter, medical and other services, and to ensure that these services are made available and accessible. Everyone has the right to age with security and dignity.[image: image1.png]
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� Virginia Storm, a representative of the Aged Care Network, reported the following with regard to the reality of Older Persons.  


� S9(1) Everyone is equal before the law and has the right to equal protection and benefit of the law.


S9(2) Equality includes the full and equal enjoyment of all rights and freedoms.  To promote the achievement of equality, legislative and other measures designed to protect or advance persons or categories of persons, disadvantaged by unfair discrimination may be taken.


S9(3) The state may not unfairly discriminate against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.


S9(4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3).  National legislation must be enacted to prevent or prohibit unfair discrimination.


S9(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair.”
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(e) not to be punished in a cruel, inhuman or degrading way
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