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(A) INTRODUCTION

This submission is made by the Education Law Project (‘ELP’) at the Centre for Applied Legal Studies (‘CALS’) and the Alliance for Children’s Entitlement to Social Security (‘ACESS’), which is an alliance of almost 1000 children’s sector organisations.  The ELP and ACESS are grateful for this opportunity to comment on the Education Laws Amendment Bill, 2004 (the ‘Bill’).

CALS is an independent, grant-funded research unit attached to the School of Law at the University of the Witwatersrand.  CALS’ mission statement commits it to promoting democracy, justice, equality and peace in South Africa and to addressing and undoing our country’s legacy of oppression and discrimination through the realization of human rights for all South Africans under a just constitutional and legal order by: (1) undertaking rigorous research, writing, analysis and briefings; (2) teaching and providing public education and training; (3) the collection and dissemination of information and publications; and (4) legal advice and litigation, participation in policy formulation, law reform, dispute resolution and institutional development co-ordination.
The ELP was established in 2002 to assist parents and children from predominantly poor communities by providing legal services to these communities to enable them to access their rights to a basic education.  In its three years of operation, the ELP has adopted a wide approach to the provision of legal services, including participatory research in support of advocacy and/or litigation, legal literacy training, paralegal services and litigation. In commenting on the Bill, the ELP does not purport to speak on behalf of any particular constituency.  However, our participatory research, human rights training, and legal advice puts us in daily contact with poor learners and their parents across South Africa.  We therefore have an informed perspective from which to comment on the Bill, and trust that our comments will be useful to the legislation drafters. 

ACESS’ mandate is to collect and provide information to the public, ACESS members, and Government on the social security needs and circumstances of children in South Africa; increase public awareness around the issues of children’s social security; improve potential beneficiaries’ knowledge of children’s social security rights and redress; and undertake advocacy and capacity building activities to achieve the alliance’s objectives.

While the Bill introduces amendments in respect of different areas of education law, this submission focuses only on those amendments dealing with school funding and the school fees.  In discussing these reforms, we cannot comment on the Bill in isolation of the other funding reforms; therefore, where relevant to this submission, we also draw attention to the draft amendments to the Norms and Standards for School Funding (the ‘Draft Norms’) and the 2004 Draft Regulations for the Exemption of Parents from the Payment of School Fees (the ‘Draft Exemption Regulations’).

The submission is divided into three main sections.  In the first section, we emphasize the centrality of the constitutional right to basic education as the key ‘policy-structuring device or lens’ through which to analyse the resourcing of public schools.  This approach is dependent on a particular understanding of the content of the right to basic education.   In the second section, we comment on the Bill itself and the potential impact of the various sections dealing with school funding and the school fees on the lives of poor parents and learners.  In the final section, we reflect on the extent to which the Bill gives effect to the right to basic education.

(B)
THE CONSTITUTIONAL CONTEXT
The right to basic education

Section 29(1)(a) of the Constitution states: 'Everyone has the right to a basic education, including adult basic education.'

This right to basic education is a socio-economic right.  In terms of which, the state is not only prohibited from interfering with an individual's enjoyment of the right but is also under a positive obligation to provide basic education. 

An important feature of the right to basic education is that, unlike other socio-economic rights in the Constitution, it is unqualified.
  In Government of the RSA & Others v Grootboom & Others  (‘Grootboom’),
 the standard of review established in respect of the qualified rights was to determine whether or not state measures were reasonable in progressively facilitating access to the right in question. The court then listed certain specific criteria which a state policy or programme would have to meet for that policy or programme to be reasonable.

The unqualified nature of the right to basic education suggests that the constitutional drafters, when drafting the right to basic education, intended to confer on it a higher normative status than the other socio-economic rights.  Therefore, the manner in which to review whether or not the state has met its obligations in terms of the right to basic education is to define the content of the right and then to measure the actual level of achievement against the standard set by the right.  Determining the content of the right to basic education requires that we have regard to international law
 and to the particular South African context.
  A full discussion in respect of South Africa’s international obligations is set out below in Section (D) of this submission.  

Interpreting the right to basic education in context requires, firstly, looking at the right in relation to other rights.  Since education is a precondition for the exercise of other rights, the denial of access to education is also the denial of the full enjoyment of other rights that enable an individual to develop to his or her full potential and to participate meaningfully in society.

Secondly, a right must also be interpreted in its social and historical context.  Giving content to a right to basic education therefore requires the creation of an education system that redresses the inequalities of apartheid education.  This would require ensuring that education is both physically and economically accessible to those who have previously been denied such access. It also requires that education be of an adequate standard to ensure that all learners are able to develop according to their full potential and able to compete on equal terms with one another for jobs and for access to institutions of higher learning.  

Using the constitutional right to basic education as the key policy-structuring device therefore requires analysing the extent to which the Bill and its subordinate legislation:

· complies  with international law, 

· facilitates accessibility, and

· provides a standard of education that is adequate for all South African learners.

(C)
COMMENTS IN RESPECT OF THE BILL
Media attention since the Department of Education first made public its Plan of Action for Improving Access to Free and Quality Education for All (‘Plan of Action’)
 in June 2003 has focussed on the promise that 40% of schools in the country will provide free schooling.  The actual amendments however suggest a system that is much more complex, uncertain, subject to qualification and unlikely to provide free schooling for 40% of the poorest learners in the country.

The key amendments in the Bill may be categorised into three different but related sets of reforms: (1) the development of nationally determined norms with national instead of provincial quintiles; (2) the institution of a policy framework that will enable certain schools to be free schools and (3) where school fees continue to be charged, reforms to the current exemption system to protect poor parents and learners.  Each of these three categories is discussed in turn below.  Finally, this section makes some general comments in respect of issues that are not dealt with in the Bill but which are nevertheless relevant to any discussion relating to the funding of basic education.

1.
Nationally determined norms with national instead of provincial quintiles
The shift from provincially determined to nationally determined quintiles is useful in ensuring that state funding to poor learners in the country is distributed across the country in a systematic manner.  But, the shift, at the same time, has the potential of reducing the number of schools, particularly in the wealthier provinces, that were previously included within quintiles 1 and 2 as the poorest schools in the province.  The effect of this is, firstly, these schools will receive less in terms of state allocation than they would have under the current system where quintiles are provincially determined.  Secondly, these schools, while serving fee-poor communities, will nevertheless not benefit from the rule that certain schools may not levy compulsory school fees, but will in fact have no choice but to charge schools  fees.  

This suggests an irrationality in the current approach, in that while laudably trying to compel intra-provincial equality across the provinces, the potential impact of the new system is that it may have a regressive effect for poorer schools in wealthier provinces, who while sufficiently poor and sufficiently needy will in the future receive less than they would have received under the current system.  

In terms of the proposed amendment to Section 35 of the South African Schools Act (‘SASA’), the Minister must determine ‘national quintiles and national norms and minimum standards for the school funding of public schools’.  This will see the national department setting the amount that provinces ought to allocate per learner in each quintile.  The national department also sets an ‘adequacy benchmark’, which it considers the minimally adequate amount for a learner’s right to a basic education to be realised.  Thus, for example in terms of the Draft Norms, in 2006 the poorest quintile in schools ought to receive an allocation of R703 per learner and the wealthiest quintile R 117.  The adequacy benchmark for that year is set at R527.

It is unclear from the Bill how a determination of an adequate benchmark level of funding per learner will be reached.  We do not know how these amounts are costed or what critical assumptions informed the making of these numbers.  Thus, the insertion in Section 1(a) of SASA of the definition of ‘adequate benchmark level of funding per leaner’ is currently an empty concept.   Much more needs to be said about the indicators that determine adequacy, and how adequacy is costed in terms of such indicators.  

ELP and ACESS recommend that indicators determining adequacy be guided by the objective of ensuring that all learners are able to realise their full potential and are able to exercise their other rights to further and higher education and to employment.

2.
Free schools

In terms of Sections 37(7)-(10) of SASA the Minister will on an annual basis make a determination of the quintile a particular school will fall within, and whether or not that school may levy school fees.  The Minister can only declare that a school is a free school if that school has received sufficient funding in terms of the adequacy benchmark level of funding per learner discussed above.  If such a school does not receive the adequate benchmark funding as determined by the Minister, that school, despite falling within quintile 1 or 2, must continue to charge school fees.  Instead of explicitly defining which class of schools will no longer be allowed to charge school fees, the Draft Norms, like the Bill, give the Minister powers to determine this on an ad hoc basis, guided by a school’s poverty ranking.  Thus, the exact proportion of schools to be free schools may change from year to year.

It appears therefore that these amendments are likely to create a system that will introduce uncertainty for many poor schools as well as parents.  Neither such schools nor parents will know from one year to the next whether nor not a school will be a free school or a fee paying school.  Parents may have to move their children around from one year to the next, particularly where they cannot afford to pay school fees and the schools status as a free school or a fee paying school changes from one year to the next.

This system may be prone to abuse from schools and SGBs who continue to charge school fees despite being declared free schools, since parents in poor communities are unlikely to know whether a particular school has been declared as free school or a fee paying school. In the introductory memorandum on the Draft Norms, the Department envisages that information on school poverty rankings will be made available through the Government Gazette and on the internet.  The poorest households, who are, after all, the intended beneficiaries of the advent of ‘no-fee schools’, are unlikely to have access to these sources of information.  The task of informing a parent whether or not a particular school in a particular year is permitted to charge fees will therefore fall to provincial education departments and schools themselves.  As is implicitly acknowledged in the Draft Norms, these two agencies have been notoriously unreliable in informing parents of their rights in the past. 

 Another concern is that the original Review of the Financing, Resourcing and Costs of Education spoke of many of the difficulties and inefficiencies within the systems of administration in implementing the current legal framework.  Without adequately addressing these concerns it is difficult to imagine how provincial authorities and other education authorities will implement a seemingly much more complex system for ensuring that all poor learners have access to schools. 

There therefore appears to be no certainty that all schools in quintiles 1 and 2 will be free; and within the context of fiscal restraint on social spending, it is more than likely that many schools falling within these quintiles will not receive the adequate benchmark level of funding per learner from the state. Furthermore, as already canvassed above, the implementation of a system of nationally determined quintiles is likely to lessen the number of schools nationally that will fall within in quintiles 1 and 2 than currently exists.  There will therefore continue to exist many schools servicing poor and vulnerable communities that ought to benefit from free school provisioning but which will not benefit, but instead be excluded, and hence school fees for these communities will continue to act as a barrier to a basic education.

The ELP and ACESS are of the view that the declaration of only certain schools servicing fee poor communities as free schools will leave many poor communities in situations where they cannot access these free schools but are forced to attend the middle of the range schools where they must pay school fees.  Our experience suggests that many informal settlements often do not provide sufficient schooling for communities living in these areas, which often results in children in these communities having to attend schools in neighbouring communities.  For example, no school is available for children living in the community of Thembelihle and learners therefore attend schools in the surrounding township of Lenasia, which caters for a historically Indian middle class community.  Here the ELP has assisted many learners who continue to face discrimination and exclusion because they cannot afford the schools fees charged by the schools in area. 

A declaration of only certain schools as free schools in terms of the proposed amendments is likely to benefit some while, at the same time, excluding other learners from poor communities as has been discussed above.  A plan that therefore is likely to continue to exclude a significant amount of poor learners may be deemed to be unreasonable.

Further, as they stand, the Bill and the Norms read together appear to allow a ‘no-fee’ school to charge fees if it does not receive the adequate allocation to which it is entitled.  As the Draft Norms acknowledge, provincial departments of education often fail to pass on adequate budgetary allocations to schools. And the National Department has no power to enforce spending on specific classes of schools at a specific level.  It can only establish ‘guidelines’ and then ‘work together’ with provincial departments to ensure adequate allocations. This is an inevitable (if, in these circumstances, somewhat undesirable) consequence of the system of co-operative government envisaged in the Constitution. But, taken together with the Draft Norms, the Bill creates a loophole in the enforcement of the principle of ‘no fee’ schools which could render the principle meaningless to most poor parents.  How are they to know whether a school has actually received its pro-poor allocation in a particular year?

In order to ensure that ‘no fee’ schools as provided in the Bill are in fact free to poor families, the class of ‘no fee’ schools should be explicitly and unconditionally defined by regulation, with a regulatory commitment never to decrease the size of the class.

3.
Strengthening legal protection for poor parents and children

The experience of the ELP in its three years of assisting poor communities is that many schools flagrantly violate the laws of SASA and the Exemption of Parents from the Payment of School Fees Regulations (‘Regulations’) by failing to process and grant exemptions, whilst district and provincial authorities appear to do little to remedy this status quo.  Some of the main problems include:

1) parents are not informed by school authorities – as schools are legally obliged to do – of the parents’ rights to apply for exemptions;

2) exemption policies all too often do not abide by the parameters set out in the Regulations;

3) registration fees are imposed on parents by schools and are used as barrier to the schools to prevent poor learners who would otherwise qualify for an exemption from entering the school;

4) even where parents are aware of exemption policies and are advised by us, or by other organisations, to request an application, parents are sometimes denied their right to apply for an exemption.  Where parents approach district offices for assistance, or attempt to appeal decisions of their School Governing Bodies, they are often met with little sympathy at a district office level, and have no feedback from the provincial authorities regarding their decision; and

5) learners whose parents have not paid school fees experience various forms of discrimination such as being sent home or having report cards or text-books withheld.

It is within this context then that the ELP and ACESS welcome certain specific amendments to Sections 39 and 41 of SASA that seek to tighten up some of the formal legal protections to parents who are unable to pay school fees, and for children whose parents have not paid school fees. 

Specifically we welcome:

· The prohibition in terms of Section 39(5) of schools imposing fees other than compulsory fees on parents.  In particular the levying of registration fees which is utilised by many schools throughout the country to identify and exclude poor parents.  The rationale for charging registration fees in many schools appears to be that if parents cannot pay registration fees, they will be unlikely to meet their fees commitments for that year.

· The prohibition in terms of Section 39(6) against the charging of additional or differential fees based on curriculum or extra curricular activities acknowledges that a child, on registering at a school, is entitled to benefit from the entire school programme.

· The provision in terms of Section 41(4) which requires that schools first takes steps to investigate whether a parent would have been entitled to an exemption or a partial exemption before suing a parent, will assist many parents who are threatened by debt collectors or face judgment debts despite qualifying for an exemption.  Many of the ELP legal interventions have occurred as a result of schools acting against parents in this context.  The unambiguity in the law on this issue is likely to assist many parents who approach us for assistance in the future.

· The prohibition in terms of Section 41(5) that a governing body may not attach a parent’s residence unless alternative accommodation is made available to the parents is in line with recent constitutional judgements relating to attachment of homes for small debts.
 
· The clear and unambiguous elucidation in terms of Section 41(5) prohibiting the more pernicious forms of discrimination against children of non- fee-paying parents has the potential to assist children facing these forms of discrimination as a result of the non-payment of school fees.

ELP and ACESS further welcome the intention which lies behind the Draft Exemption Regulations. They are clearly intended to make the exemption system fairer by:

· Placing the onus on a school to prove that it has implemented the regulations before taking action against a parent;

· Standardising the forms and procedures for application for an exemption;

· Insisting that compulsory costs over and above the standard school fee be defined as “fees” for the purposes of exemption calculations; and

· Requiring that the number of children in respect of which a parent is paying fees be taken into account for the purposes of calculating exemption entitlements. 

Unfortunately, the latter reform, requiring that the number of children in respect of which a parent is paying fees be taken into account has been achieved by a significant complication of the formulae for determining eligibility to an exemption.   The new formula at its simplest is: [(E=F+T+fyo)]    

[-----------------]          /     [I]        >    [10%]      

[    (Y+yo)      ]                  

The more children you have at a school, the more difficult it gets. 

This formula is so complex, it is likely to baffle most parents who will have to rely on school principals and educators to calculate exemptions. The experience of the ELP in dealing with complaints is that schooling authorities are unlikely to calculate exemptions openly and transparently, particularly in cash-hungry schools.  Every ambiguity in the regulations and every possible mathematical obfuscation, is likely to be enlisted in an attempt by the school to extract as much money from parents as possible.  Without a more concerted effort to enforce the Regulations by the Department, the task of enforcement will fall to parents themselves.  The complexity of the Draft Regulations will make this self-enforcement much harder. 

In our view, it is better to simplify, rather than complicate, the sliding scale system. One option would be to introduce a simpler “stepped scale” system, whereby a few fixed proportion ranges of parental income taken up by the standard school fee (plus any compulsory extras) for all children in the household would correspond directly to a fixed partial exemption.  

For example, a simple table could be introduced:

Full School Fees for All Children

as a Proportion of Parent Income
Value of Fee Exemption

10%
100%

7.5% - 9.999%
75%

5%-7.499%
50%

3.333%-4.999% 
33%

Less than 3.333%
Nil

We do not propose that the precise scheme set out above necessarily be adopted.  We present it to illustrate our submission that there is a trade-off between perfect equity on the one hand, and user-friendless and enforceability on the other.

The increased complexity of the formulae for calculating exemptions threatens the implementability of the new system.  The method of determining exemption amounts should be simplified so that parents can understand, and if necessary enforce, their own exemption qualifications.
The ELP and ACESS note with concern the absence of any formal legal mechanisms to sanction recalcitrant schools. Without the possibility of sanctions, the potential beneficial effects on the lives of poor parents and children which the Bill promises are unlikely to be realised.  For as long as funding to schools across the country remains inadequate in meeting the demands of the school, schools and their School Governing Bodies (‘SGBs’) will continue to flagrantly violate protections to parents and children in respect of school fees.  

It is therefore recommended that for the amendments contained in the Bill to be effective they must also be accompanied by stronger enforcement mechanisms for compliance, together with stringent forms of sanction for schools and governing bodies that fail to abide by the law.  This could require, for example, that schools that disobey the law be required to pay penalties for violating the law.  Funds collected in this manner could be utilised for re-distribution to schools.

As a practical matter, the primary burden of enforcing the school fee exemption scheme falls on parents.  Poor parents are ill-equipped to shoulder this burden alone, particularly given the complexity in determining whether a family can qualify for an exemption in the first place.
  It is unfortunate, therefore, that the Education Complaints Office (ECO) promised by the Plan of Action has yet to materialise.  Paragraph 73 of the Plan of Action describes how the ECO ‘will receive written and telephonic queries and complaints from parents and other role-players’ and ‘will advise people of their rights and will assist those who complain about denial of their rights’.  However, the Bill has no provision for creation of the ECO or any similar enforcement body, and we are unaware of any plans to move forward with this undertaking.

Given widespread non-implementation of the exemptions system, the provincial department of education could have some obligation to formally oversee – other than through the consideration of appeals – the implementation of the regulations.

Steps must be taken to ensure that parents, as a practical matter, do not shoulder the burden of enforcing the school fee exemption scheme alone.  We recommend that provision be made for the Education Complaints Office contemplated by the Plan of Action or a similar enforcement mechanism.  Provincial departments of education must take direct responsibility for overseeing the enforcement of the regulations.  Additionally, as recommended above, a simpler method of determining exemption amounts must be created to aid parents in enforcing the exemption scheme.
We are further concerned that the effectiveness of the increased legal protections given to poor parents by the Bill may easily be undermined by subordinate legislation.  For example, Section 6(14)(b) of the Draft Exemption Regulations requires a school to give a parent the opportunity to pay fees in kind before it takes legal action to recover fees, if the parent(s) has/have been denied an exemption and have not paid the prescribed fee.  Though this regulation on its face operates in favour of the parent, the mere appearance of official condonation of  ‘payment in kind’ may inevitably lead (as it has done in the past) to parents who are entitled to exemptions being forced to offer their labour or goods to a school in lieu of fees (particularly because it does not exclude demeaning or dangerous forms of labour and does not exclude the provision of ‘material contributions’ which may demand an unacceptable sacrifice from parents).

The legislative intention to provide effective legal protection to poor parents entitled to a full or partial exemption from school fees in the Bill must not be undermined, either by subordinate legislation or by school governors and Principals.

4.
 General comments  

No fee grades

A particularly disturbing proposal not evident in the Bill but in subordinate legislation is the creation of ‘no fee grades’, for grades 9 -11, suggesting that free education in the poorest quintiles will only be provided to learners in the compulsory phase of education.    Section 126D of the Draft Norms explicitly permits ‘determination of schools with no fee grades, in other words the removal of compulsory school fees from certain grades only’.
  If such a policy were indeed to be implemented, it would severely limit the opportunities for the poorest learners in grades 9-12 where school fees as well as drop-out rates are highest, and which commentators have suggested may be directly related.
 

It is therefore recommended that this policy option be taken off the table since it has the potential to severely limit the opportunities for higher learning and employment for poor learners who cannot access schools because of the cost of school fees. 

Personnel expenditure

The adequate benchmark level of funding per learner applies only to to ‘non personnel expenditure’.  The bulk of funding for schools, which according to different estimates constitutes anything between 85%-90% of state funding for schools, is directed towards personnel funding.  This funding is according to commentators distributed in a manner that favours historically advantaged schools.
  Thus disparities in teacher quality and teacher numbers will continue between fee rich and ‘no fee’ or fee poor schools since the latter schools will not be able to provide sufficient teachers of an adequate standard, which in turn affects the quality of education provided at these schools.   

Ensuring access to all of a quality education cannot be achieved unless all aspects of education funding are reviewed with a view to achieving real historical redress.

Still no free education

Implementation of the recommendations presented in this submission will improve the accessibility of schools to poor children. However, ELP and ACESS submit that no matter what the level of protection for poor parents, and no matter what the state’s budgetary constraints, the social costs of abolishing school fees in and of themselves outweigh the supposed social benefits the school fee system brings.

School fees represent a significant barrier to access to quality basic education in South Africa.  While South Africa’s school enrolment rates are high by middle-income country standards, they are declining, especially in Grades 10 to 12, where the school fee burden is at its greatest.  If media coverage of fee-based exclusions from school is anything to go by, then actual school attendance (as opposed to mere enrolment) is itself inhibited by the charging of school fees.  This is because, while fee-based discrimination is illegal, the practice is widespread.  

Moreover, ELP and ACESS question the supposed connection, reasserted in the Draft Norms, between school fees and enhanced parental accountability.  Although Section 125B of the Draft Norms states, ‘School fees . . . encourage parent participation in school governance and promote accountability to the communities they serve’, the Department has presented no empirical data to show that this is the case.  ELP’s experience suggests that the opposite is true, at least for poor families.  In the many hundreds of disputes between schools and parents that we have dealt with over the past 3 years, schools fees have appeared to operate as a disincentive to parent participation in school governance.  Time and again, ELP lawyers and paralegals have found themselves mediating disputes between parents and school principals which have arisen from a breakdown in communication usually caused by a school refusing to discuss anything with a parent other than an unsettled (and often illegally charged) fee account.

The time has come to unconditionally abolish the school fees system in all but the richest 15% of schools and to allow parents to choose freely whether or not to make a financial contribution to their children’s schools.  This step should be accompanied by a stepped increase in the levels of funding available to the poorest 85% of schools.

(D) REALISING THE RIGHT TO BASIC EDUCATION

For the Bill to give effect to the right to basic education it must have regard to international law and to the particular South African context.  

International law
South Africa’s obligations in international law require that education be free for all learners at least at the primary phase of education.  In terms of international and comparative law, South African exemption policies cannot be said to accord with the free education guarantee. 

 Article 26(1) of the Universal Declaration of Human Rights provides that education shall be free, at least in the elementary stages. Elementary education is also to be compulsory.  Article 13(2)(a) of the International Covenant on Social, Economic and Cultural Rights (‘ICESCR’) guarantees free and compulsory primary education, and Article 13(2)(b) makes provision for the progressive introduction of free secondary education.  Article 28(1)(a) of the Convention of the Rights of the Child (‘CRC’) also guarantees free and compulsory primary education, and Article 28(1)(b) obliges state parties to make secondary education 'available and accessible to every child, and take appropriate steps such as the introduction of free education and offering financial assistance in the case of need'.  This contrast between the two sections suggest that state parties must take steps such as an exemption system only with regard to secondary education, and not primary education, which should be completely free.  Article 11(3)(a) of the African Charter on the Rights and Welfare of the Child requires state parties to take all appropriate measures to ‘provide free and compulsory basic education’.  South Africa has ratified both the CRC and the African Charter on the Rights and Welfare of the Child.

Paragraph 7 of General Comment Number 11 on the interpretation of the term ‘free of charge’ in Article 14 of the ICESCR also suggests an understanding of the term free education which does not entail schemes such as fee exemption systems and which is broad enough to encompass other access costs such as fees and stationery:

The nature of this requirement is unequivocal.  The right is expressly formulated so as to ensure the availability of primary education without charge to the child, parents or guardians.  Fees imposed by the Government, the local authorities or the school, and other direct costs, constitute disincentives to the enjoyment of the right and may jeopardize its realization.  They are often highly regressive in effect.  Their elimination is a matter, which must be addressed by the required plan of action.  Indirect costs, such as compulsory levies on parents (sometimes portrayed as being voluntary, when in fact they are not), or the obligation to wear a relatively expensive uniform, can also fall into the same category.  Other indirect costs may be permissible, subject to the Committee’s examination on a case-by-case basis.  This provision of compulsory primary education in no way conflicts with the right recognised in article 13(3) of the Covenant for parents and guardians “to choose for their children schools other than those established by the public authorities.

The Bill in its current form, which provides free schooling to only a small proportion of schools, and which does not include all poor learners, cannot be said to comply with South Africa’s obligations in terms of international law and ought to be revised in accordance with such law.

The South African context
As discussed above, interpreting the Bill within the South African context requires that schooling be both physically and economically accessible; and it must be of an adequate standard so as to ensure that learners are able to develop according to their full potential and to compete on equal terms with one another for jobs and for access to institutions of higher education.  

The section in this submission commenting on the Bill has raised questions about how adequacy is determined; it has also raised concerns about whether or not reforms to protect poor parents and learners will facilitate access to schools in the absence of strong enforcement and sanction mechanisms ensuring the implementation of these reforms.  The section commenting on the Bill has also noted the many possible problems with making only certain select schools free.  In particular, the qualified nature of the amendments may make enforcement of the policy difficult and prone to abuse by schools.  It is an administratively complex policy that will result in difficulties in enforcement by education authorities – but most importantly, the policy has the potential to continue to exclude many learners who are sufficiently poor to not be able to afford school fees but will not be able to access fee free schools.  The limiting of the reforms to non-personnel funding will also entrench the status quo in many poor schools, as being schools of a less than adequate standard.  Even adopting the less stringent test of reasonableness adopted in Grootboom, the Bill fails to give effect to the right to basic education since a policy or programme which excludes a significant segment of society, or which ignores the needs of those most urgently in need, cannot be said to be reasonable.  

Thus, the Bill in its current form appears not to effectively facilitate access to schools of an adequate standard.  The Bill must therefore be revised to ensure that it does.
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� These other rights (such as the rights of access to housing and health care services and the rights to food, water and social security) are qualified by language making these rights subject to the adoption of 'reasonable legislative and other measures' and 'progressive realisation' … 'within [the state's] available resources'.


� 2001 (1) SA 46 (CC)


�For a policy or programme to be reasonable it must be:


Comprehensive and co-ordinated with a clear delineation of responsibility amongst each sphere of government;


Capable of facilitating the realisation of the right;


Reasonable both in conception and implementation;


Balanced and flexible and make appropriate provision for short, medium and long term needs; 


Cannot exclude a significant segment of society; and


Must respond to the urgent needs of those in desperate situations.


� In terms of Sections 39(1)(b) and (c) a court must consider international law and may consider foreign law when interpreting a right in the Bill of Rights.


� In Grootboom at para 22, Yacoob J stated:


‘Interpreting a right in its context requires the consideration of two types of context. On the one hand, rights must be understood in their textual setting. This will require a consideration of Chapter 2 and the Constitution as a whole. On the other hand, rights must also be understood in their social and historical context.’ 


� Department of Education (2003) Plan of Action – Improving access to free and quality education for all <� HYPERLINK "http://education.pwv.gov.za/DOE_sites/" ��http://education.pwv.gov.za/content/documents/564.pdf�> (accessed 23 August 2005).


� See Japhta v Schoeman and Others 2005 (1) BCLR 78 (CC).


� Making the system easier to understand for parents would increase the chances of the scheme actually being implemented.


� Section 103D also refers to ‘schools with no fee grades’.


� For more in this regard see EB Fiske & H F Ladd ‘Balancing public and private resources for basic education: school fees in post apartheid South Africa’ in L Chisolm (ed) Changing Class Education and Social Change in Post-Apartheid South Africa, 57, 70-71.


� See K Porteus ‘Education Financing: Framing Inclusion or Exclusion’ in S Vally et al (eds) Quarterly Review of Education and Training in South Africa (2002) 9, 13.  Firstly, because several curricular areas which enjoy added value according to the ‘weighted norms’ are applied to special fields of study including agriculture, technology etc.  These curricular areas were primarily offered in historically advantage schools. Secondly, historically advantaged schools enjoyed educators with higher qualifications.  Thus, in practice historically advantaged schools would enjoy higher per capita personnel expenditure than historically disadvantaged schools. 


� One concrete example of this is the widespread practice of a school principal refusing to release a child’s report until a parent has come to his/her office to discuss the payment of school fees.  Other examples include parents who have not paid their fees (whether charged lawfully or not) being excluded from school meetings.


� See also the Dakar Framework for Action, Education For All:  Meeting Our Collective Commitments, Adopted by the World Education Forum, Dakar, Senegal, 26-28 April 2000.  One of the stated goals of the conference was to achieve by 2015 ‘complete free and compulsory education of good quality’ for all (own emphasis). See also the observations of the UN Committee on the Rights of the Child when examining South Africa's initial report on the implementation of the CRC. The Committee, 'while noting that the law provides for compulsory education between the ages of 7 and 15, is concerned that education is not free'. UN Doc CRC/C/15/Add.122 para 34 (23-2-2000). 
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