THE BLACK SASH SUBMISSION ON THE FINAL DRAFT OF THE 

OLDER PERSONS BILL.

1. Introduction

The Black Sash is a human rights based non-governmental organisation that seeks to provide access to justice for poor and vulnerable people through our advice offices.  One of the Black Sash goals is the facilitation of a protective legislative framework for the vulnerable. 

The vulnerable, as they present themselves at the Black Sash Advice Offices, are the poor, aged and people with disabilities in our society.  They are in need of a comprehensive legislative reality supportive of the realisation of their rights to social security, dignity and equality as contained in the Constitution of South Africa. 

The cases reported to our paralegals allow us to observe the impact which legislation has on individual lives.  These cases further enable us to predict the impact that proposed legislation might have in the near future. 

We commend the Department of Social Development with the introduction of this Bill to Parliament and the invitation to submit comments on the Bill.  It is viewed as an example of the Department’s commitment to ensure that legislation affecting the well being of the elderly citizens of our country, is drafted in a transparent manner.  The costing of the bill prior to its introduction to Parliament is also welcomed. 

The Black Sash agrees with the memorandum on the objects of the Older Persons’ Bill which states  “Growing old should be a period when one’s contribution to society is acknowledged and valued.  In the poor communities, old people make a valuable contribution to households as carers for children, people with disabilities, and those infected and affected by HIV/AIDS.  This (Older Persons) Bill therefore strives to maintain and increase the capacity of older persons to support themselves and contribute to the well-being of those around them”.  This Bill, with its newly found programmes, forms part of a net of pieces of legislation allowing South Africans to view the elderly in our society with lenses of dignity, equality and respect.

We were disappointed when the Bill was not publicly discussed in the Eastern Cape.  All provinces with the exception of the Eastern Cape conducted public hearings.  The Black Sash s of the opinion that proposed important pieces of legislation as this Bill should be placed within the public domain within all the provinces.  This will ensure that all the provincial nuances are captured and addressed within the proposed legislation.

The focus of our submission will be the following matters: 

1) The 60/65 age distinction related to the definition of an older person in the bill,

2) Older Persons affected and infected by HIV/AIDS,  

3) Older Persons, Sec.2 (2)(f), deductions and access to credit and

4) Implementation of the programmes contained by the Bill 

Even though this Bill primarily addresses matters related to the realisation of a supportive environment for Older Persons, the protection for Older Persons and not matters related to social security, the Black Sash is of the opinion that the Bill and the concerns it is addressing, must be viewed in a comprehensive manner.  This Bill does not explicitly address the concern of poverty and Older Persons’ access to social security. In attempting to ensure that Older Persons enjoy a protected and supported every day reality, these matters must however be considered as variables impacting on the lives of the elderly.

2. Context and background to the Bill:

In terms of the 2001 Census figures as produced by Statistics South Africa, South Africans between the ages of 60 and 85+ years amount to 7.3% of the population.  Of this percentage, 2.8% are male and 4.5% are female.
  It is reported that the real number of older persons in South Africa is increasing rapidly, due to the improved quality of live of people who live through the young adult years of high risk to HIV infection.
  Even though this Bill affects the lives of a small yet increasing percentage of South Africans, the perspective is respected that the elderly in society should be provided with a reality ensuring a life of dignity and value.

The following case examples outline the every day realities and experiences of Older Persons as experienced by the Black Sash.  This will serve as the backdrop to the part of our submission addressing specific issues within the Bill.

Our Durban Advice Office quotes the case of Mr. HM (66 years) who is a pensioner with two wives, nine children, one niece and two grand children.  His old age pension grant is the basic source of income and support in this household of fourteen.  Eight of these dependents are still at school.  His two oldest children, 25 years and 26 years, one of who are unemployed and the other employed as a sporadic casual worker.  Mr. HM also has the responsibility of caring for his paralysed son X of 25 years who was injured in a car accident last year.

X’s medical condition requires that he visits the hospital monthly and he is in need of an AIDE to assist him.  This is an extra burden and adds to the household expenses (hospital fees, transport costs and payment to AIDE).  Mr. HM approached attorneys to assist him to claim from the Road Accident Fund.  The attorneys informed him that he had no case, as X was a passenger in a car driven by an un-licensed driver who was a personal friend. 

They subsequently applied for a Disability Grant.  After more than a year he enquired at the District Office about the application and was informed that the “files are not back from the fraud unit”. Mr. HM also applied for a Foster Care Grant to foster the two grand children of his deceased’s daughter.  This application followed the same route as the Disability Grant application. 

The delay in accessing the grants leads to an accumulation of debt for which Mr. HM was responsible. The debt included water, rates and school fees.  Mr. HM was forced to borrow money from individuals and from a township micro- lender. 

The Grahamstown office of the Black Sash reports the case of Mr. B who is 23 years old and attending high school in Bedford.  Mr. B’s father, who is 82 years old and now resident at an old age centre in Adelaide applied for an RDP House in Bedford.  The application was done before moving to the Old Age Centre.  It was refused without reasons.  The Black Sash wrote a letter requesting an explanation citing sections of the Promotion of Administrative Justice Act.  The Municipal Manager replied:” Much as we understand your client’s Constitutional Rights, it is true that a person who is above 60years of age does not qualify for a subsidy and that is the policy of the Government and the Department of Housing.  If your client were not satisfied with this answer, I would advise him to do his own investigation with the Department of Housing in Bisho”.

The above-mentioned cases, without entertaining issues outside of the scope of this legislation, prove the following:

· The presence of an Older Person in a household is often the main reason for lifting households out of poverty.

· In this process, Older Persons are forced to incur debts which put a big burden on them to repay.

· The private old age pension system provides benefits with insufficiently reliable replacement rates, vesting and portability problems.

· The poverty levels and social security reality within South Africa force older people to fall into the poverty trap adding pressure and stress. 

· At a vulnerable stage in their lives, Older Persons often have to face reality of discriminating government policies, poor service delivery and unfair administrative justice practices

· Older Persons are forced to incur debts beyond 

Previous pieces of legislation on older persons such as the Aged Persons Act No.81 of 1967, which this Bill will be repealing, do not accommodate the modern day reality of independent functioning older persons actively functioning within their society.  This raises concern about the fact that many Older Persons in South Africa today have to, despite the reality of health and emotional burdens, carry the pressure caused by a legislative and service delivery system, which is not supportive of Older Persons.  They do not enjoy “ a period when one’s contribution to society is acknowledged and valued”, but have to fight, often alone, against issues such as poverty and HIV/AIDS.   

It is our hope that this Bill will deal with the plight of Older Persons maintaining and promoting their status, rights and well-being.  In addition, we believe this Bill has the potential to serve as a platform magnifying the shortcomings in the approaches of other Departments and pieces of legislation interacting with and impacting on the lives of Older Persons in South Africa.  Creating the opportunity to address these concerns.

3. 60/65-age distinction:

Definition of Older Person and its impact:

The definition of Older Person in the Bill reads as follows:” Older Person means a person who, in the case of a male, is 65years of age or older and, in the case of a female, is 60years of age or older”. 

The age differential affects the following: 

· When it is determined who may benefit from the programmes as set out in Clause 2, 
· When it is determined who may be admitted to facilities for older persons in terms of clause 9, 
· When the establishment of resident’s committees within facilities caring for the elderly in terms of clause 8 takes place,
· When monitoring the level of service delivery by facilities in terms of clause 10,
· The rights stated in clause 12 are only applicable to persons in terms of the age differential, 
· The age differential is an element of the offence of abuse created in terms of clause 13,
· The procedures concerning older persons in need of care and protection in terms of clauses 15-17, are also subject to the age differential,
· The mandatory reporting of abuse in terms of clause 18 is also subject to the age differential.
The impact of this definition within the context of this Bill, is therefore within the areas of programme beneficiaries, care in facilities and addressing abuse of the elderly.  A similar differentiation is made in terms of the Social Assistance Act of 2003.  Beneficiaries of an Old Age Pension are required to be 60 years if they are female, and 65 years if they are male.

Constitutionality of the age differentiation: 

In exploring the constitutionality of the age differentiation, the first right threatened by infringement, which we will touch upon, is the right to equality (sec.9).
  There after a subsequent infringement on the right to dignity sec. (10) will be explored.  Justification of the 60/65-age distinction in terms of the limitations clause will then follow. 

The right to equality (sec.9):

Sec.9 of the Constitution contains five subsections. The first provides for the principle of equality before the law and confers the right to equal protection and benefit of the law.  The second deals with affirmative action.  The third contains a prohibition of unfair discrimination on certain grounds, which are listed.  The fourth extends the prohibition of unfair discrimination to the horizontal level. The final subsection presumes the state or private discrimination on the listed grounds to be unfair.

Age and gender are both “listed grounds” of discrimination in terms of which discrimination will be presumed to be unfair, unless the contrary can be proved.

In the case of Harksen v Lane
, the Constitutional Court tabulated the stages of an enquiry into a violation of the equality clause as follows:

a) Does the provision differentiate between people and categories of people? 

b) Does the differentiation amount to “discrimination”?  If the differentiation amounts to “discrimination”, does it amount to “unfair discrimination”?  If at the en of this stage of the enquiry, the differentiation is found not to be unfair, then there will be no violation of sec9 (3) or 9(4).   

c)  If the discrimination is found to be unfair then a determination will have to be made as to whether the provision can be justified under the limitations clause. 

The right to dignity (sec 10):

In Prinsloo v Van der Linde
, the Constitutional Court acknowledged the centrality of human dignity to the prohibition of unfair discrimination. “ In our view unfair discrimination … principally means treating persons differently in a way which impairs their fundamental dignity as human beings, who are inherently equal in dignity”.  
 

The age differentiation in terms of the definition of an Older Person and the impact of the definition has the potential to infringe both the rights to equality and dignity.  Justification will therefore have to take place on both levels.

The limitations clause (sec.36):

In terms of sec.36 of the Constitution, limitation of right contained in the Bill of Rights can take place, provided it is proved that law of general application makes such a limitation and is justifiable in an open and democratic society based on human dignity, equality and freedom.  The reasons for limiting a right need to be exceptionally strong.
 The limitation must serve a purpose that most people would regard as particularly important. 

Black Sash analysis of the 60/65 –age distinction: 

· The Black Sash is of the opinion that the definition of Older Persons in terms of this Bill differentiates between males and females between the ages 60 and 64years. This amounts to discrimination as the females enjoy legislative protection in terms of access to care facilities, protection against abuse and benefits from programmes, which males of the same age do not enjoy.  This form of discrimination is presumed to be unfair in terms of sec.9 (3) unless it can be established to be fair.

We do not support the age differential within the Social Assistance Act, and we don’t support it in this Bill either.  In the group of males between the ages of 60 and 64 years, 30,3% earn no income rendering them equally vulnerable and in need of facilities which could support them as women of the same age.
  As an organisation, we are supportive of a social justice argument based on the needs of our society.  Given the high levels of poverty and unemployment, impact of HIV/AIDS and crime statistics, we do not view the age discrimination as justifiable. We are supportive of a social net, which is as wide as possible.

· The Black Sash agrees with the Human Rights Commission in its report on the Brainstorming session related to the 60/65-age distinction that the distinction will be impractical to implement.  It is reported that participants in this Brainstorming session found it very difficult to accept that the age differentiation could in any way be justified when it came to the crime of elder abuse. 
· We are of the opinion that this Bill will open the potential for litigation against the Department, the cost of which can be prevented and used to provide social security to older people. 
· Lastly, we agree that the differentiation will make the Act impractical to implement.  For example, how will the Department implement its subsidy policy to care facilities? Would it have to he satisfied of the ages of beneficiaries of these subsidies?

· We recommend that an Older Person in the Bill is defined as persons of the age 60years and older. 
4. Older Persons affected and infected by HIV/AIDS

South Africa is a signatory to the Plan of Action of the 2nd World Assembly on ageing held in Madrid in 2002.  This plan of Action focuses on three priorities namely 1) development in its broadest sense, 2) health and well being and 3) creating an enabling and supportive environment. 

Priority number two defines health and well being related objectives. They include the following: 

1) Improvement in the assessment of the impact of HIV/AIDS on the health of older persons, both for those who are infected and those who are care givers for infected and surviving family members, 

2) Provision of adequate information, training in care giving skills, treatment, medical care and social support to older persons living with HIV/AIDS and their care givers, 

3) Enhancement and recognition of the contribution of Older Persons to development in their role as care givers for children with chronic diseases, including HIV/AIDS, as surrogate parents. 

In this context, we would like to relate a case of our Knysna Advice Office.  Mrs. Y is in receipt of an Old Age Pension.  She applied for UIF death benefits after her daughter, who had been registered for UIF passed away.  She was left to take care of the funeral arrangements as well as her daughter’s minor dependants.  Her application was unsuccessful and our Advice Office lodged appeal.

The Black Sash cannot confirm that all the cases, which are related to elderly people caring for the grand children, are related to parents dying of HIV/AIDS.  We are however clear of the fact that the pandemic is contributing to this form of social trend. 

In light of the above, we would like to urge the Department to include a programme/s under sec.2 related to the impact of HIV/AIDS on Older Persons infected and affected by HIV/AIDS.  The focus being the provision of information, social support and formal care for Older Persons who are infected with HIV/AIDS or care givers. 

5. Norms and standards for companies selling funeral policies and extending loans to Older Persons (sec.2(2)(f)).

The Black Sash agrees that Older Persons are often the victims of abuse by the credit industry.  There are widespread reports and we assist older persons who were taken advantage of by people who sell funeral policies and make loans.  We therefore support the initiative this Bill is taking to raise awareness around these concerns. 

We would like to, however, bring to the Department’s attention two legislative making processes, which are dealing with this precise matter. Not with a focus on Older Persons only, but with a focus on the whole of South Africa. 

Draft Social Assistance Act Regulations of 2005:

The Department of Social Development is currently in the process of finalising draft regulations published in February 2005.  In the regulations published for comment, deductions from Social Grants are allowed under certain conditions, such as written approval by the Minister. 

The Black Sash is strongly apposed to deductions of any nature at any point in the payment of grants by the State or the intended South African Social Security Agency.  The Department has in the past attempted to outlaw the deductions facility and on 3 October 2001 in the National Parliament the Minister stated his position clearly that the practice of automatic deductions for insurance policies, micro-loans or any other such matter is expressly prohibited.  We remain frightened by the concept of deductions raising its ugly head even if such deductions are done with the written approval of the Minister. 

In our submission on the regulations however, we mentioned that in the event of non-consideration of our objection to the above position on deductions we would like to recommend that such allowable deductions by the Minister should not exceed 10% of the grant amount for burial schemes and this should be stated in the Regulation concerned. 

The Credit Law Review Bill:

The Department of Trade and Industry is in the process of finalising the Credit Law Review process.  In this Bill, provision is made for debt counsellors, regulatory measures are put in place to regulate Consumer Credit Institutions and Credit Bureaus and a National Credit regulator is created.  

The Black Sash, in its submission, supported free debt counselling services, exclusion of emergency loans and capping of interest.  The current debt and credit climate in our country is unhealthy facilitating the process of people getting caught in both debt and credit traps.

The Black Sash recommendation: 

The Black Sash is of the opinion that both the regulations and the Credit Law Review Bill will address the concerns, which this programme seeks to address.  This programme is very specific and its introduction will duplicate already existing initiatives by Government. 

6. Implementation of the Bill:

The scope and content of the Bill cuts across Departments and do not only relate to the roles, responsibilities and resources of the Department of Social Development.  The Black Sash therefore supports the establishment of an Inter Departmental body facilitating the implementation of the Bill, in particular the programmes.  Without such an implementation monitoring body, this Bill will not reach its full potential in supporting the Older Persons of South Africa. 

We wish the Department well with the process of finalisation, promulgation and implementation of this Bill.  Please do not hesitate to contact the writer for further information or any clarification. 

Erika Wessels

National Advocacy Manager

23 August 2005

The Black Sash Trust

Advocacy Unit

12 Plein Street

Cape Town

8001

Phone:  021 461 7804

Fax:  021 465-5252
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