CHEADLE THOMPSON & HAYSOM INC. ATTORNEYS

OPINION ON THE CONSTITUTIONALITY OF THE CONVERGENCE BILL, 2005
INTRODUCTION

1  We are requested by the Parliamentary Portfolio Committee on Communications (“the Committee”) to provide advice on:

1.1  whether the constitutional issues raised in various submissions to the Committee on the Convergence Bill are valid; and

1.2  if so, how the Bill should be amended to cure the problems raised in these submissions.

BACKGROUND

2  In February 2005 the Department of Communications (“the DoC”) published the Convergence Bill, 2005 [B9 – 2005] (‘the Bill”).  Interested parties were requested to submit written representation to the Committee on the Bill.

3  The Committee received a number of written submissions from various parties, including industry players. Included in the issues raised in the submissions are three constitutional attacks on the Convergence Bill namely:

3.1  The sections in the Bill that provides for Ministerial policies and/or directives or Ministerial involvement, in particular sections 3, 5, 9, 34 and 81 of the Bill contravene section 192 of the Constitution of the Republic of South Africa Act 108 of 1996 (‘the Constitution”); 

3.2  The licensing provisions of the Bill are unconstitutional because they require the licensing of content services; and 

3.3  The provisions of the Bill dealing with transitional arrangement also contravene section 25 of the Constitution.

4  We deal with each of these constitutional attacks in detail below.

ALLEGED CONTRAVENTION OF SECTION 192 OF THE CONSTITUTION

5  Some industry players, in particular the SABC and Multichoice, contend that certain parts of section 3 and certain of the licensing and frequency spectrum provisions of the Bill are contrary to section 192 of the Constitution in that they undermine the independence of ICASA
.

SABC contentions

6  The SABC in its submissions states that in certain key aspects the Convergence Bill fall foul of section 192 of the Constitution
 because ICASA does not enjoy the constitutionally required level of regulatory independence necessary to perform its functions in a converged environment.

7  In particular, the constitutionality concerns raised relate to the following:

7.1  licensing; and

7.2  management of frequency spectrum
.

8  SABC proposed some amendments to the relevant section in particular sections 5(4), 5(5), 9(2)(e)(licensing provisions) and sections 34(7) and 34(14(a) (frequency spectrum).

9  Section 5(4) an (5) provide that:

“(4)
The Authority may only accept and consider applications for communications network services as from a date to be fixed by the Minister by notice in the Gazette

(5)
The Minister may determine the date when and the geographic area within which communications network services licences may be granted.”

10     Section (9)(2)(e) provides that:

“In the case of an application for an individual licence the Authority must-


(e)
submit to the Minister the proposed licence conditions for approval.”

11  Section 34(7) provides:

“After the hearing, if any, and after due consideration of any written representations received in response to the notice mentioned in subsection (5) or tendered at the hearing, the Authority must forward the radio frequency plan to the Minister for approval and implementation of any migration plan identified therein.” 

12  Section 34(14) on the other hand provides:

“The Minister may allocate radio frequency spectrum for the exclusive use of the security services.”

Multichoice and MNet 
contentions

13  Multichoice, in its submissions, states that in order to comply with section 192 the Bill must not provide that the Minister may be involved in or in any way interfere with or influence the exercise and performance by the Authority of its powers, functions and duties to the extent that these relate to broadcasting.   In particular, Multichoice submits that the following sections in the Bill undermine the independence of the Authority:

13.1  section 3;

13.2  sections 5 and 9;

13.3  section 34; and

13.4  section 81(2)(a).

14  Section 3(1), (2) and (3) provide:

“(1)
The Minister may make policies on matters of national policy applicable to the communications sector, consistent with the objects of this Act and of the relate legislation in relation to-

(a)
the radio frequency spectrum, for the purposes of planning communications services;

(b)
universal services policy and access;

(c)
The Republic’s obligations an undertaking under bilateral, multilateral or international treaties and conventions..;

(d)
the application of new technologies pertaining to to communications services or communications network services;

(e)
guidelines for the Authority for the determination of licence fees associated with the award of the licencees contemplated in Chapter 3…;

(f) 
the promotion of universal services and communication service in underserviced area; 

(g)
mechanism to promote the participation of SMMEs in the communications sector;

(h)
any other policy which may be necessary for the application of this Act or other related legislation.

(2)
The Minister must, subject to subsection (4) and (5) issue to the Authority policy direction consistent with the objects of this Act and of the related legislation to-

(a)
the undertaking of an inquiry in terms of section 17F of the ICASA Act…

(b)
the determination of priorities for the development of communications networks and communications services or any other services contemplated in Chapter 3;

(c)
The consideration of any matter within the jurisdiction of the Authority reasonably placed before it by the Minister for urgent consideration;

 (d)
the implementation of any policy made by the Minister in terms of subsection (1).

(3)The Authority, in exercising its powers and performing its duties in terms of the Act and the related legislation, must consider policies made by the Minister in terms of subsection (1) and policy direction issued by the Minister in terms of subsection (2).” 

15  Section 34(4)(c) provides:

“In preparing the radio frequency plan, the Authority must-

(c) consult with the Minister to-

(i) incorporate the radio frequency spectrum allocated by the Minister for the exclusive use of the security services into the radio frequency plan;

(ii) take account of government’s current and planned uses of the radio frequency spectrum, including the needs of security services and the allocation of radio frequency spectrum to one or more bands that collectively comprise the radio frequency ban for security services; and

(iii) co-ordinate a plan for migration of existing users, as applicable, to make available radio frequency spectrum to satisfy the requirements of subsection (2) and the objects of this Act and of the related legislation.”

16  Sections 34(7) to (9) provide:

“(7)
After the hearing, if any, and after due consideration for any written representations received in response t the notice mentioned n subsection (5) or tendered at the hearing, the Authority must forward the radio frequency plan to the Minister for approval and implementation of any migration plan identified therein.

(8)
The Minister must, within 30 days of receipt of the radio frequency plan, either approve the radio frequency plan, at which time the plan must be effective, or notify the Authority that further consultation is required and specify a schedule for undertaking such consultation with the Authority leading to approval of the radio frequency plan.

(9)
Upon approval of the radio frequency plan by the Minister, the Authority must publish the plan in the Gazette.”

17  Sections 34(13) to (14) provide:

“(13)
The Authority may, where the radio frequency plan identifies radio frequency spectrum that is occupied and requires the migration of the users of such radio frequency spectrum to other radio frequencies, migrate the users to other radio frequency spectrum in accordance with the radio frequency plan, except where such migration involves government entities or organisations, in which case the Authority must refer the matter to the Minister for resolution.  

(14)(a)
The Minister may allocate radio frequency spectrum for the exclusive use of the security services

      (b)
The Minister must, where the Minister allocates radio frequency spectrum in terms of paragraph (a), retain control over such radio frequency spectrum for security services.”

18  Section 81(2)(a) provides:

“The Authority must prescribe-

(a)
the basis and the manner of determination of such contributions, which must not exceed 1 per cent of the licensee’s annual turnover or such other percentage of the licensee’s annual turnover as may be determined by the Minister by notice in the Gazette.” (Our emphasis)

19  Multichoice’s argument, in part, is that certain provisions of the Bill undermine the independence of ICASA because they do not provide the same protection, as provided in the IBA Act.

THE LAW

20  In order to determine whether the sections of the Bill stated above comply with the provisions of the Constitution we need to look at:

20.1  relevant provisions of the Constitution and other legislation;

20.2  how our courts, including courts in other jurisdiction have defined independence, i.e. what factors do they court take into account in determining whether a body is “independent”.

21  Section 192 of the Constitution provides:

“National legislation must establish an independent authority to regulate broadcasting in the public interest, and to ensure fairness and a diversity of views broadly representing South African society.” (Our emphasis)

22  To give effect to section 192 the Independent Broadcasting Act, 1996, the Independent Communications Authority of South Africa Act (“the ICASA Act”), and the Broadcasting Act were promulgated.

23  The Independent Broadcasting Act established the Independent Broadcasting Authority (“the IBA”), the predecessor to the Independent Communications Authority of South Africa (“ICASA”) which is established in terms of the ICASA Act.  ICASA is the independent authority envisaged in section 192 of the Constitution.

24  Section 3 of the ICASA Act provides:

"(3)
The Authority is independent, and subject only to the Constitution and the law, and must be impartial and must perform its functions without fear, favour or prejudice.

(4)
The Authority must function without any political or commercial interference."

25  In Van Rooyen v The State
 Southwood J starts points out that the meaning of independence must be “derived from the basic tenets of a Constitution in a democratic state founded, inter alia, on the supremacy of the Constitution”
.

26  In the case of Van Rooyen v The State and Other
 in deciding whether the court perceived to be independent and capable of impartially discharging its duties, the court held that:

“I agree that an objective test properly contextualised is appropriate test for the determination of the issues raised in the present case.  The relevant perception for such purposes is, however, a perception based on balanced view of all material information.  As a United States court has said

“we ask how things appear to well-informed, thoughtful and objective observer, rather than hypersensitive, cynical, and suspicious person.”

Bearing in mind diversity of South African society this cautionary injunction is of particular importance in assessing institutional independence.  The well-informed, thoughtful and objective observer has to be sensitive to country's complex social realities, in touch with its evolving patterns of constitutional development and guided by Constitution, its values and differentiation it makes between different levels of courts.” 

27  In the context of the judiciary, the word is defined as “the right and the duty of the judges to perform the function of the judicial adjudication, through an application of their own integrity and the law, without any actual or perceived, direct interference from or dependence on any other person or institution.” [former Chief Justice Mahomed; at 430A-B].

28  In Van Rooyen, the court referred to De Lange v Smuts NO
 in which Ackermann J made reference to the Canadian Supreme Court in the following cases: R v Valente
; The Queen in Right of Canada v Beauregard (1986) 30 DLR (4th) 481 (SCC) and R v Genereux (1992) 88 DLR (4th) 110 (SCC). In these cases the issue was the meaning of an ‘independent tribunal’ as envisaged by s11 (d) of the Canadian Charter of Rights and Freedoms which makes provision for criminal trial to be heard by an independent tribunal.

‘[70]… In the leading case of R v Valente three essential conditions of independence were identified that could be applied independently and were capable of achievement by a variety of legislative schemes and formulas. The first was security of tenure, which embodies as an essential element the requirement that the decision-maker be removable only for just cause, “secure against interference by the Executive or other appointing authority”. The second was a basic degree of financial security free from “arbitrary interference by the Executive in a manner that could affect judicial independence”. The third was “institutional independence with respect to matters that relate directly to the exercise of the tribunal’s function … judicial control over the administrative decisions that bear directly and immediately on the exercise of the judicial function”.

[71]… The word ‘independent’ in s11 (d) reflects or embodies the traditional constitutional value of judicial independence. As such, it connotes not merely a state of mind or attitude in the actual exercise of judicial functions, but the status or relationship to others, particularly the Executive branch of government, that rests on objective conditions or guarantees.’ [Van Rooyen at 431C-433E]. 

29  The court in Valente also pointed out that “independence is primarily freedom from control by, or subordination to the executive power in the state”. The test for independence for purposes of s11 (d) is whether the tribunal may be reasonably perceived as independent, put differently whether the tribunal, from the objective standpoint of a reasonable and informed person, will be perceived as enjoying the essential conditions of independence. [See also R v Genereux]. The perception or appearance is of vital importance in the evaluation of whether courts are sufficiently independent.

‘Both independence and impartiality are fundamental not only to capacity to do justice in a particular case but also to individual and public confidence in the administration of justice. Without that confidence the system cannot command the respect and acceptance that are essential to its effective operation.’

‘[72]… it would not be feasible, however, to apply the most rigorous and elaborate conditions of judicial independence in s11 (d) of the Charter, which may have to be applied to a variety of tribunals….’

30  The court in Beauregard and Genereux applied the principles enunciated in Valente. In Beauregard, the court emphasised that ‘the role of the courts… requires that they be completely separate in authority and function from all other participants in the justice system’ [at para 73]. Genereux confirmed Valente and pointed out that the status of a tribunal must guarantee not only its freedom from interference by the executive and legislative branches of government but also by “any other external force, such as business or corporate interests or other pressure groups”.

31  The Constitutional Court in Van Rooyen v The State also adopted the above principles.

32  In Independent Electoral Commission v Langeberg Municipality 2001 (3) SA 925 (CC) the court quoted Langa DP in NNP v Government of the RSA as follows:

‘[74] The Commission is one of the State institutions provided for in chap 9 of the constitution and whose function under s181 (1) is to “strengthen constitutional democracy in the Republic”. Under s181 (2) its independence is entrenched and as an institution, is made subject only to “the Constitution and the law”. For its part, it is required to be impartial and to “exercise (its) powers and perform (its) functions without fear, favour or prejudice”. Section 181(3) prescribes positive obligations on other organs of State who must, “…through legislative and other measures, … assist and protect (it) to ensure its independence, impartiality, dignity and effectiveness…”. Section 181(4) specifically prohibits any “person or organ of the State” from interfering with its functioning. Section 181(5) provides that:

“These institutions are accountable to the National Assembly, and must report on their activities and the performance of their functions to the Assembly at least once a year.”

‘[98] In dealing with the independence of the Commission, it is necessary to make a distinction between two factors, both of which, in my view, are relevant to “independence”. The first is “financial independence”. This implies the ability to have access to funds reasonably required to enable the Commission to discharge the functions it is obliged to perform under the Constitution and Electoral Commission Act. This does not mean that it can set its own budget. Parliament does that. What it does mean, however, is that Parliament must consider what is reasonably required by the Commission and deal with requests for funding rationally, in the light of other national interests. It is for Parliament, and not the Executive arm of Government, to provide for funding reasonably sufficient to enable the Commission to carry out its constitutional mandate. The Commission must accordingly be afforded an adequate opportunity to defend its budgetary requirements before Parliament or its relevant committees.

[99] The second factor, “administrative independence”, implies that there will be [no] control over those matters directly connected with the functions which the Commission has to perform under the Constitution and the Act. The executive must provide the assistance that the Commission requires “to ensure (its) independence, impartiality, dignity and effectiveness”. The Department cannot tell the Commission how to conduct registration, whom to employ, and so on; but if the Commission asks the government for assistance to provide personnel to take part in the registration process, government must provide such assistance if it is able to do so. If not, the Commission must be put in funds to enable it to do what is necessary.’ (Our emphasis) [See para 29]

33  At paragraph 31 the court said:

‘Our Constitution has created institutions such as the Commission that perform their functions in terms of national legislation but are subject to national executive control. The very reason the Constitution created the Commission – and other chap 9 bodies – was so that they should be and manifestly be seen to be outside government….’

34  In the case of Financial Services Board and Another v Pepkor Pension Fund and Another 
 the court in determining whether the Registrar of Pension Funds is independent to the Board of the Financial Services Board referred to the case of Bryan v United Kingom
where the European Court of Human Rights considered the right ‘to a fair and public hearing by an independent and impartial tribunal’ in article 6(1) of the European Convention for the Protection of Human Rights and Fundamental Freedoms held that:

“In order to establish whether a body can be considered to be independent, regard must be had, inter alia, to the manner of appointment of its members and to their terms of office, to the existence of guarantees against outside pressures and to the question whether the body presents an appearance of independence.”

35  The court further held that:

“There are undoubtedly degrees of independence.  Not every tribunal can be as completely independent as a court of law is expected to be.  The independence of courts of law and of administrative tribunals cannot be measured by the same standards.

36  The court also referred to the Valente case with approval.

37  When the UN Human Rights Committee expressed concerns about lack of independence of regulatory authorities, ‘In its concluding observations on Lebanon’s Second Periodic report, it recommended that an independent broadcasting licensing authority ought to be established with the power to examine broadcasting applications and to grant licenses in accordance with reasonable and objective criteria.’ The Declaration of Principles on Freedom of Expression (adopted by the African Commission on Human and People’s Rights) in para 2 of principle V states that ‘and independent regulatory body shall be responsible for issuing broadcasting licences and for ensuring observance of the license conditions’. 

38  The European Commission Recommendation [Rec (2000) 23] of The Committee of Ministers to Member States on the Independence and Functions of Regulatory Authorities for the Broadcasting (adopted by the Committee of Ministers’ on 20 December 2000 at the 735th meeting of the Ministers’ Deputies) envisages the functions of an exclusive regulator. Amongst others are the granting of broadcasting licenses, planning the range of national frequencies to be earmarked for broadcasting services and allocation of frequencies.

39  The requirements of the Council of Europe Recommendation regarding legislative guarantees of independence from public authorities, political forces and economic interests must be satisfied in all of the four following pillars: status, appointment and composition of regulatory authorities, financial independence and adequacy of resources, powers and competencies as well as accountability to the public. Were any of these pillars to be absent from the legislative framework, the Broadcasting Authority could not be a truly independent regulatory body
.

40  Appointment, composition and functioning
40.1  With regard to appointment of members of regulatory authorities, the recommendation provides that the rules on appointment should be defined regarding incompatibilities to avoid that:

40.1.1  Regulatory authorities are under the influence of political power; and

40.1.2  Members of the regulatory authorities exercise functions and hold interest in enterprises or other organisations in the media or related sectors, which might lead to a conflict of interest in connection with membership of the regulatory authority.

40.2  The rules should also guarantee that the members of these authorities are:

40.2.1  appointed in a democratic and transparent manner;

40.2.2  may not receive any mandate or take any instructions from any person or body; and

40.2.3  do not make any statement or undertake any action which may prejudice the independence of their functions and do not take any advantage of them.  

40.3  Precise rules should be defined on possible dismissal of members of the regulatory authority.  Dismissal should only be possible in case of non-respect of rules of incompatibility with which they must comply or incapacity to exercise their functions duly noted. Such member may appeal against the decision to dismiss to the courts.  Dismissal on grounds of an offence connected or not connected with their functions should only be possible in serious instances clearly defined by law, subject to final sentence by a court.

41  Financial independence  

41.1  Funding of regulatory authority is another key element in their independence.  It should therefore be specified in the law in accordance with a clearly defined plan, with reference to the estimated cost of the regulatory authority’s activities, to enable them to carry out their functions fully and independently. 

41.2  Public authorities should not use their financial decision-making power to interfere with the independence of the regulatory authority.  

41.3  The funding arrangements should not depend on ad-hoc decision-making of public or private bodies. 

42  Powers and competence
Regulatory Powers

42.1  Subject to clearly defined delegation by the legislator, regulatory authorities should have the power to adopt regulations and guidelines concerning broadcasting activities.  Within the framework of the law, they should also have the power to adopt internal rules.

Granting of licences

42.2  One of the essential tasks of regulatory authorities in the broadcasting sector is normally the granting of broadcasting licences.  The basic conditions and criteria governing the granting and renewal of broadcasting licences should be clearly defined in the law.

42.3  The regulations governing the broadcasting licensing procedure should be clear and precise and should be applied in an open, transparent and impartial manner.  The decisions made by the regulatory authorities in this context should be subject to adequate publicity.

42.4  Regulatory authorities in the broadcasting sector should be involved in the process of planning the range of national frequencies allocated to broadcasting services.  They should have the power to authorise broadcasters to provide programme services on frequencies allocated to broadcasting.  This does not have a bearing on the allocation of frequencies to transmission network operators under telecommunications legislation.

42.5  Once a list of frequencies has been drawn-up, a call for tenders should be made public in appropriate ways by regulatory authorities.  Calls for tender should define a number of specifications, such as type of service, minimum duration of programmes, geographical coverage, type of funding, any licensing fees and, as far as necessary for those tenders, technical parameters to be met by the applicants.  Given the general interest involved, member states may follow different procedures for allocating broadcasting frequencies to public service broadcasters.

42.6  Calls for tender should also specify the content of the licence application and the documents to be submitted by candidates.  In particular, candidates should indicate their company's structure, owners and capital, and the content and duration of the programmes they are proposing.

Monitoring broadcasters' compliance with their commitments and obligations

42.7  Another essential function of regulatory authorities should be monitoring compliance with the conditions laid down in law and the licences granted to broadcasters.  They should, in particular, ensure that broadcasters who fall within their jurisdiction respect the basic principles laid down in the European Convention on Transfrontier Television, and in particular those defined in Article 7.

42.8  Regulatory authorities should not exercise a priori control over programming and the monitoring of programmes should therefore always take place after the broadcasting of programmes.

42.9  Regulatory authorities should be given the right to request and receive information from broadcasters in so far as this is necessary for the performance of their tasks.

42.10  Regulatory authorities should have the power to consider complaints within their field of competence, concerning the broadcasters' activity and to publish their conclusions regularly.

42.11  When a broadcaster fails to respect the law or the conditions specified in his licence, the regulatory authorities should have the power to impose sanctions, in accordance with the law.

42.12  A range of sanctions, which have to be prescribed by law, should be available, starting with a warning.  Sanctions should be proportionate and should not be decided upon until the broadcaster in question has been given an opportunity to be heard.  All sanctions should also be open to review by the competent jurisdictions according to national law.

Powers in relation to public service broadcasters.

42.13  Regulatory authorities may also be given the mission to carry out tasks often incumbent on specific supervisory bodies of public service broadcasting organisations, while at the same time respecting their editorial independence and their institutional autonomy.

43  Accountability
43.1  Regulatory authorities should be accountable to the public for their activities, and should, for example, publish regular or ad hoc reports relevant to their work or the exercise of their missions.

43.2  In order to protect the regulatory authorities' independence, whilst at the same time making them accountable for their activities, it is necessary that they should be supervised only in respect of the lawfulness of their activities, and the correctness and transparency of their financial activities.  With respect to the legality of their activities, this supervisions should be exercised a posteriori only.  The regulations on responsibility and supervision of the regulatory authorities should be clearly defined in the laws applying to them.

43.3  All decisions taken and regulations adopted by the regulatory authorities should be:

43.3.1  duly reasoned, in accordance with national law;

43.3.2  open to review by the competent jurisdictions according to national law;

43.3.3  made available to the public.”

ADVICE

Section 3 of the Bill: Policy vs. regulatory powers
44  Section 85(2)(b) of the Constitution provides:

“(2)
The President exercises the executive authority, together with the other members of the Cabinet, by-



(a)
… 



(b)
developing and implementing national policy…” 

45  In terms of section 85(2)(b) of the Constitution of the duties or powers of the members of Cabinet is to develop and implement policy.  In our case, the Minister of Communication, being the Cabinet Minister responsible for the communications sector, is required or entitled in terms of the Constitution to develop and implement national policy.

46  Policy determinations are not legislative instruments and in order to bind the public, including the regulatory authority it must normally be reflected in laws or regulations.  Consequently, a policy determination cannot override, amend or be in conflict with legislative instruments.
  

47  The court in the case of Akani held that:

“In this case, however, it seems that the provincial legislature intended to elevate policy determinations to the level of subordinate legislation, but leaving its position in the hierarchy unclear: does it have precedence above ministerial regulations and board rules where these form part of the definition of 'the Law'? The inadvisability of having yet another level of subordinate legislation is immediately obvious; its legality was not debated and need not be decided and I shall assume its propriety for purposes of this judgment. One thing, however, is clear: policy determinations cannot override the terms of the provincial Act for the reasons already given. Where, for instance, the provincial Act entrusts the minister with the responsibility of determining the maximum permissible number of licences of any particular kind that may be granted in a particular area (s 81(1)(d)), the cabinet cannot regulate the matter by means of a policy determination, something it did. Likewise, where s 37(1)(l) empowers the board to impose conditions relating to the duration of licences, the cabinet cannot prescribe to the board by way of a policy determination that, for instance, casino licences shall be for a period of ten years, something else it did. In other words, the cabinet cannot take away with one hand that which the lawgiver has given with another.”

48  The Minister is entitled in terms of section 85(2)(b) of the Constitution. On the basis of the above discussion our view is that the Minister is entitled to determine national policy applicable to the communications sector as provided in section 3 of the Bill.  

49  Furthermore, section 3(3) of the Bill only requires the Authority to “consider policies made by the Minister…” when exercising its powers and performing its duties. 

50  In light of the above, we are of the view that section 3 as it currently stands does not undermine the independence of ICASA nor does it create an avenue for the Minister to interfere with ICASA’s independence as required by section 192 of the Constitution.

Licensing provisions: Section 5 and 9

51  The granting of broadcasting licences is one of the essential tasks of a regulating authority. Section 5(4) makes the determination of a date for the consideration of application a condition before ICASA may accept and consider applications.  This means that ICASA cannot perform its function to consider applications and award a licence without the determination of this date by the Minister. This in our view may create an avenue for interference on the independence of ICASA.

52  Section (9)(2)(e) of the Bill requires the Minister to approve licence conditions of individual licences proposed by ICASA.  We are of the view that from the face of it this clause appears to be undermining the independence of ICASA as required in section 192 of the Constitution.  

Radio frequency spectrum

53  We are of the view that the allocation of radio frequency bands in a radio frequency plan must be distinguished from the assignment of radio frequency spectrum to users.  The allocation of radio frequency bands in accordance with regional band allocation provided by the International Telecommunications Union (“the ITU”) is the responsibility of government as required by the the ITU and therefore not a regulatory function.  However, the assignment of radio frequency spectrum to a particular user, for example through the granting of radio frequency spectrum licences, is a regulatory function. 

54  Therefore, to the extent that the preparation of the radio frequency plan for the allocation of radio frequency spectrum bands provided in section 34 must be in line with government’s obligation from the ITU frequency bands allocation for the region, it is not a regulatory function.  Therefore the requirement for the Minister to approve the plan is not in contravention of section 192.  Instead the requirement for the Authority to prepare the plan is a delegation of the Minister’s function.  As a result, the Minister is entitled to require her/his approval before the plan can be implemented. 

55  Furthermore, although the assignment of radio frequency spectrum is a regulatory function, the requirement that the Minister assigns radio frequency spectrum to government security services does not in our view appear to be an interference with the Authority’s regulatory powers.  This means that the assignment by the Minister of radio frequency spectrum to government security services is not a contravention of section 192.  

56  It may be advisable to amend the provisions of chapter 5 so as to make sure that the role of the Minister is clearly spelt out.

Contribution to Universal Services Fund

57  We do not believe that section 81(2)(a) of the Bill in any way undermine or create an avenue for interfering with the independence of ICASA.  The Act determines the percentage that the fee to be prescribed by ICASA may not exceed and provides for the Minister to review that percentage in future should the need arise.
ALLEGED CONTRAVENTION OF SECTION 16 OF THE CONSTITUTION

58  A number of submissions states that the Bill as it currently stands appears to require licensing of content service providers, for example internet service providers and web developers.  If this is the case the Bill will be contrary to section 16 of the Constitution which provides for freedom of expression.  In that the requirement to licence has been accepted by courts to be a restraint to the right to freedom of expression.

59  Section 16 of the Constitution provides:


“(1)
Everyone has the right to freedom of expression, which includes –

(a) freedom of the press and other media;

(b) freedom to receive or impart information or ideas;

(c) freedom of artistic creativity; and

(d) academic freedom and freedom of scientific research.

(2) The right in subsection (1) does not extend to –

(a) propaganda for war;

(b) incitement of imminent violence; or

(c) advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to cause harm."

60  ADVICE
60.1  There is no intention in the Bill to licence content service therefore the Bill does not contravene section 16 as alleged.  

60.2  However, it may be advisable to amend the Bill in particular, definitions and section 5 to ensure that no provision in the Bill creates the impression that a licence is required for content service. 

ALLEGED CONTRAVENTION OF SECTION 25 OF THE CONSTITUTION

61  It is alleged that the provisions of the Bill relating to conversion of licences and transitional provisions have the effect of taking away proprietary rights of existing licensees in that these provisions do not provide for the guarantee of existing licensees rights as contained in their existing licences.  This would therefore contravene the provisions of section 25 of the Constitution, which provides that “No person may be deprived of property except in terms of law of general application and no law may permit arbitrary deprivation of property.”

62  In view of the Department’s response that section 85 should be amended to provide that the conversion of licences will be at no less favourable terms and conditions to the terms and conditions of existing licences, we do not believe that the Bill will be found to be unconstitutional.  Obviously, there is nothing preventing the Authority from amending the terms and conditions of a licences once the licence has been converted.   

� See also Midi TV (E-TV) submissions in this regard


� See paragraph 2.3.2 page 11 of SABC’s submissions


� See paragraph 2.3. to 2.4  pages 3 - 4 of SABC’s additional submissions


� Collectively referred to as Multichoice


� 2001 (4) SA 396 (T).  Although this decision was overturned by the Constitutional Court some of the issues raised on independence appear relevant for our purposes. 


� At 429I-J


� 2002 (5) SA 246 (CC)


�  1998 (3) SA 785 (CC)


�  (1985) 24 DLR (4th) 161 (SCC)


� 1998(11)BCLR 1425 (C)


� 21 EHRR 1995 342 at 358


� We are of the view that the issues of the ICASA’s independence in the Bill relates mainly to powers and competence of the regulator 


� See Akani Garden Route (Pty) Ltd v Pinnacle Point Casino (Pty) Ltd 2001 (4) 01 (SCA) at 508 C-E.





