
OPINION FOR THE LAW REVIEW PROJECT ON 
THE NATIONAL CREDIT BILL

INTRODUCTION

1. The Law Review Project seeks advice on the constitutionality of two aspects of the National Credit Bill which is before parliament.  We have for this purpose been provided with the version of the Bill introduced in the National Assembly.  We will deal in turn with each of the two questions on which our advice is sought.

THE FIRST QUESTION

2. The Bill provides for a National Consumer Tribunal to be established.  Its function will be to adjudicate on a range of issues arising under the Bill.  The question on which we are asked to advise is whether the Tribunal will be a “court” within the meaning of the Constitution and, if so, whether it will meet the Constitution’s requirement that all courts be independent.

3. The Constitution requires all courts to be independent.  It says in s 165(2) that the courts “are independent and subject only to the Constitution and the law”.  The requirement of judicial independence is moreover implicit in s 1(c) which entrenches the rule of law as one of the founding values of the Constitution.  An independent judiciary is one of the main pillars of the rule of law.

4. It follows that, if the Tribunal will be a “court” within the meaning of the Constitution, then it will be subject to the constitutional requirement of independence.  

5. It is however very difficult to distinguish between “courts” properly so-called on the one hand and other tribunals which perform judicial or quasi-judicial functions on the other.  There is no universally applicable definition of what a “court” is.  There is a great deal of learning on the issue but it is always made clear that, when one asks what the essential distinguishing features of a court are, the answer is always entirely dependent on the purpose for and context in which the question is asked.  There is no universally applicable definition of a “court”.  Schreiner JA said in Harris
, that it was “not easy to draw a clear line of demarcation between tribunals which are and those which are not courts of law”.  He referred to the statement of Lord Sankey in Shell
, that “there are tribunals with many of the trappings of a court which, nevertheless, are not courts in the strict sense of exercising judicial power”.

6. The leading South African case on the defining characteristics of a court is the judgment of the Appellate Division in SA Technical Officials’ Association v President of the Industrial Court.
  It concluded that the old Industrial Court was not a true court.  But one of the considerations which led it to that conclusion was that the officers presiding in the Industrial Court did not enjoy security of tenure which was a pre-requisite for the judicial independence of a true court.  That would obviously not be a relevant consideration when the very purpose of the enquiry is to determine whether the tribunal is a “court” within the meaning of the Constitution and thus whether the Constitution requires the independence of its presiding officers to be protected.

7. There is similarly a great deal of British authority on the question whether tribunals of various kinds constitute “courts” for a variety of purposes.
   But all the cases make it clear that the definition of a “court” is always context dependent.

8. The honourable Kevin Ryan CBE QC delivered a paper on the independence of the judiciary and of administrative tribunals vested with quasi-judicial functions at a conference on judicial independence in 1996.
  He also suggested that the essential and defining characteristics of a court are three-fold:

“If the superior courts are to be the bodies upon which falls the duty of guaranteeing the administration of justice according to law, it is necessary to define precisely those attributes which must co-exist if a body is to be considered to be a court.  It is suggested that three matters are essential.  First, the body must be one which makes decisions which (subject to appeal) finally determine the legal rights of the parties and bind them in law.  Secondly, it makes its decisions after due process.  Thirdly, its judges are appointed until retirement at a fixed age (and not for a term, renewable or not renewable).  A body without all these characteristics is not a court but a tribunal.  In other words, the essential concepts are those of judicial function, judicial process and judicial tenure.”

But this approach is again not helpful when the very purpose of the enquiry is not whether the tribunal enjoys judicial independence but whether it should do so.  In other words, it does not help to say that one of the essential defining features of a true “court” is that its independence is protected by law when the very purpose of the enquiry is to determine whether the independence of the tribunal in question should be protected by law.  

9. It is however fortunately not necessary in this case to determine what the defining characteristics are of a “court” within the meaning of the Constitution or to determine whether the National Consumer Tribunal will be such a court.  That is because the Constitution does not limit its requirement of independence to “courts” properly so-called.  Section 34 provides that everyone has a right to have “any dispute that can be resolved by the application of law” decided in a fair public hearing before a court or, where appropriate, “another independent and impartial tribunal or forum”.  In other words, if the National Consumer Tribunal is going to be one which determines disputes “by the application of law”, then it will have to be an “independent and impartial tribunal or forum” whether or not it also constitutes a “court”.

10. The Bill makes it clear that the main function of the Tribunal will be to determine disputes by the application of law:

10.1. Many provisions of the Bill provide for a wide variety of issues to be determined by the Tribunal.
  Clause 24 provides that it is one of the functions of the Tribunal to adjudicate in these matters.  Clause 150 provides for a wide variety of orders the Tribunal is empowered to make in its adjudication of these matters.

10.2. Clause 151 vests the Tribunal with the power to impose “administrative fines” on credit providers for contraventions of the Bill of up to 10% of the culprit’s annual turnover or R1m whichever is the greater.  

10.3. Clause 152 goes on to provide that all the decisions, judgments or orders of the Tribunal are binding on all concerned and may be executed and enforced “as if it were an order of the High Court”.

11. It is accordingly clear that the Tribunal will be one which determines disputes by the application of law and that it will have to be “independent and impartial” in terms of s 34 of the Constitution. 

12. The Constitutional Court considered the requirement of judicial independence in s 34 of the Constitution in De Lange v Smuts NO.
  It adopted the following summary of the essence of judicial independence:

“Historically, the generally accepted core of the principle of judicial independence has been the complete liberty of individual judges to hear and decide the cases that come before them:  no outsider --- be it government, pressure group, individual or even another judge --- should interfere in fact, or attempt to interfere, with the way in which a judge conducts his or her case and makes his or her decision.  This core continues to be central to the principle of judicial independence …   The ability of individual judges to make decisions on concrete cases free from external interference or influence continues … to be an important and necessary component of the principle.”

It went on to identify the following “three essential conditions of independence”
:

●
The first is security of tenure.  One of its essential elements is “the requirement that the decision-maker be removable only for just cause, secure against interference by the executive or other appointing authority”.

●
The second is “a basic degree of financial security free from arbitrary interference by the executive in a manner that could affect judicial independence”.

●
The third is “institutional independence with respect to matters that relate directly to the exercise of the Tribunal’s judicial function”.

13. The Constitutional Court was however at pains to emphasize in De Lange
 and again in Van Rooyen
 that judicial independence can be achieved in a variety of ways and whether it has been achieved in a particular case is dependent on the context.  It would be wrong to assume that the judicial independence of all courts and other judicial tribunals must be protected in the same way.  More or less may be required, depending on the context, role and function of the tribunal concerned.  Chaskalson CJ for instance said in Van Rooyen that,

“Judicial independence can be achieved in a variety of ways;  the most rigorous and elaborate conditions of judicial independence need not be applied to all courts, and it is permissible for the essential conditions for independence to bear some relationship to the variety of courts that exist within the judicial system.”

A full bench of the Cape High Court made the same point in the FXI case
 as follows:

“It is well-established that there are degrees of independence.  Indeed, it is not every tribunal that can be as completely independent as a court of law is expected to be.  The independence of courts of law and of administrative bodies cannot be measured by the same standard.”

14. When one turns to the Bill to see to what extent it protects the independence of the National Consumer Tribunal the position appears to be as follows:

14.1. The President appoints the members of the Tribunal on a full-time or part-time basis.
  They are appointed for a renewable term of five years at a time.

14.2. There are a variety of provisions designed to ensure that the members of the Tribunal do not have any active political affiliations or conflicts of interest in the areas in which they may have to adjudicate.

14.3. During their term of office, the salaries, allowances and benefits of the members of the Tribunal may not be reduced.

14.4. The President may remove any member of the Tribunal on the recommendation of the responsible Minister for “serious misconduct”, “permanent incapacity” or “engaging in any activity that may undermine the integrity of the Tribunal”.

15. It is accordingly clear that the Bill affords significant protection to the independence of the members of the Tribunal.  We are of the view that it falls short of the required standard of judicial independence in only the following respects:

15.1. The fact that the members of the Tribunal are appointed for renewable terms of five years at a time, render them vulnerable to undue manipulation.  Their term of office should either be indefinite or for a fixed but non-renewable term.  

15.2. The grounds upon which the President may remove a member of the Tribunal on the recommendation of the Minister, must objectively exist.  Given that they are objective and thus justiciable, it is probably acceptable for a member to be subject to removal for “serious misconduct” or “permanent incapacity”.  We are however of the view that a member should not be subject to removal for “engaging in any activity that may undermine the integrity of the Tribunal”.  It is firstly too elusive a ground for removal.  It is secondly too broad particularly if the conduct concerned does not constitute misconduct or a manifestation of incapacity which are already covered by the other grounds for removal.

16. We conclude that in terms of s 34 of the Constitution, the National Consumer Tribunal has to be an independent body.  Its independence must be protected under the Bill.  The Bill does afford it some protection but it falls short in the two respects mentioned above.

THE SECOND QUESTION

17. The second question relates to a disparity of treatment in the Bill between the National Credit Regulator on the one hand and private credit bureaus on the other.  

18. Clause 12(1) of the Bill creates a National Credit Regulator.  It is entrusted with a variety of regulatory functions.  In terms of clause 69(1) the Minister may require the National Credit Regulator to establish and maintain a national register of credit agreements.  The Bill goes on to provide for a scheme under which credit providers report all credit agreements to credit bureaus and they in turn report them to the National Credit Regulator.  The private credit bureaus and the national register of credit agreements will then together form databanks on which credit providers may draw to decide whether to grant further credit to a consumer or to decline to do so when the consumer is already over-extended.

19. The second arises from the fact that the Bill affords greater protection to the National Credit Regulator than to private credit bureaus despite the fact that they will perform comparable functions.  Two examples of its favouritism are mentioned:

19.1. We have already mentioned that the Minister may require the National Credit Regulator to establish and maintain the national register of credit agreements in terms of clause 69(1).  The rest of clause 69 goes on to deal with the operation of the national register.  It concludes with clause 69(6) which provides that the National Credit Regulator, its board, its employees and its agents, 

“may not be held liable for any loss, cost, expense, damage or injury to any person or association that results from anything done, or omitted, in good faith in terms of this section”.

Private credit bureaus are not afforded the same protection despite the fact that they perform a comparable function.

19.2. Clause 70(6) makes it an offence for a private credit bureau knowingly or negligently to provide a report to anybody which contains inaccurate information.  The National Credit Regulator is not subject to the same criminal sanction.

20. The question on which we are asked to advise, is whether these disparities between the Bill’s treatment of the National Credit Regulator on the one hand and private credit bureaus on the other, violates the guarantee of equality in s 9(1) or the prohibition of discrimination in s 9(3) of the Constitution.

21. Section 9(1) provides that everyone “is equal before the law and has the right to equal protection and benefit of the law”.  Section 9(3) provides that the state may not “unfairly discriminate directly or indirectly against anyone” on any ground including those specifically mentioned in the section. 

22. Private credit bureaus are normally corporate entities.  Corporate entities are not necessarily entitled to the protection of all the provisions of the Bill of Rights.  Section 8(4) provides that a juristic person is entitled to the rights entrenched in the Bill of Rights “to the extent required by the nature of the rights and the nature of that juristic person”.  It does not seem obvious that the right to equality and the protection of the prohibition of unfair discrimination vest in commercial corporations.  We will for purposes of this opinion however assume that they do.

23. The Constitutional Court described in Harksen’s case
 how one should approach an attack on legislation on the basis that it violates the guarantee of equality or the prohibition of unfair discrimination.  Its description was based on s 8 of the Interim Constitution, the predecessor of s 9 of the Final Constitution.  The Constitutional Court has however since then repeatedly confirmed that s 9 attracts the same approach.  The court summarised its steps as follows:

“(a)
Does the provision differentiate between people or categories of people?  If so, does the differentiation bear a rational connection to a legitimate government purpose?  If it does not, then there is a violation of s 8(1).  Even if it does bear a rational connection, it might nevertheless amount to discrimination.

(b) Does the differentiation amount to unfair discrimination?  This requires a two-stage analysis:

(i) Firstly, does the differentiation amount to ‘discrimination’?  If it is on a specified ground, then discrimination will have been established.  If it is not on a specified ground, then whether or not there is discrimination will depend upon whether, objectively, the ground is based on attributes and characteristics which have the potential to impair the fundamental human dignity of persons as human beings or to affect them adversely in a comparably serious manner.

(ii) If the differentiation amounts to ‘discrimination’, does it amount to ‘unfair discrimination’?  If it has been found to have been on a specified ground, then unfairness will be presumed.  If on an unspecified ground, unfairness will have to be established by the complainant.  The test of unfairness focuses primarily on the impact of the discrimination on the complainant and others in his or her situation. 

If, at the end of this stage of the inquiry, the differentiation is found not to be unfair, then there will be no violation of section 8(2).

(c) If the discrimination is found to be unfair, then a determination will have to be made as to whether the provision can be justified under the limitations clause (section 33 of the Interim Constitution).”

24. It seems clear that the differentiation complained of in this instance, does not meet this test for inequality or unfair discrimination:

24.1. The Bill differentiates between the National Credit Regulator on the one hand and private credit bureaus on the other.  The question under s 9(1) is whether the differentiation bears some rational connection to a legitimate government purpose.  One would have to consider each of the grounds of differentiation but we have little doubt that a court will readily find that it does serve some legitimate government purpose.  The fact that greater duties are imposed on private credit bureaus on the one hand and that greater protection is afforded to the National Credit Regulator on the other, can probably be rationally justified purely on the basis that they are private entities while it is a state entity.  There is greater need to regulate the conduct of private entities than a state entity which is under state control.  There is also some justification for the greater protection of the state entity because its risks translate into an exposure of public funds.  The requirement for some rational connection to a legitimate government purpose is a very low one and we have little doubt that it would not be difficult to satisfy in this case.

24.2. Any complaint of unfair discrimination will moreover flounder because the ground of differentiation in this case is not one of the grounds specified in s 9(3) and is also not “based on attributes and characteristics which have the potential to impair the fundamental human dignity of persons as human beings or to affect them adversely in a comparably serious manner”.

25. We are accordingly of the view that the disparity of treatment does not violate s 9 of the Constitution.  It does not follow that it is fair or sound public administration.  But those are matters of policy on which we do not express any opinion.

FURTHER UNANSWERED QUESTIONS

26. There are two further questions related to those we have addressed, which we have not attempted to answer firstly because we have not been asked to do so and secondly because they are both very complicated.  We merely raise them to alert the reader to the fact that these questions remain unanswered.

27. The first question arises from the provisions of the Bill and particularly clause 151 which provide that the National Consumer Tribunal may impose administrative fines for a variety of contraventions.  The provisions may contravene s 35(3)(c) of the Constitution which provides that every accused person has the right to a public trial before “an ordinary court”. 

28. The second question arises from s 165(1) of the Constitution.  It provides that “(t)he judicial authority of the Republic is vested in the courts”.  The meaning of this provision is obscure.  Does it mean merely that the courts exercise judicial authority or does it also mean that only the courts may exercise judicial authority, that is, that judicial authority may not be vested in bodies other than the courts?  If it bears the latter meaning, the implications for a body like the National Consumer Tribunal would be that one would first have to determine whether it is vested with judicial authority.  If it is, it would follow that the Constitution requires it to be a court which meets all the constitutional requisites of a court properly so-called.

29. What is the essence of judicial authority?  The High Court of Australia has from time to time had to consider this question because s 71 of their constitution provides that “the judicial power of the Commonwealth” shall be vested in the courts.
  Griffith CJ defined “judicial power” in Huddart Parker
 as follows:

“I am of opinion that the words ‘judicial power’ as used in s71 of the constitution, mean the power which every sovereign authority must of necessity have to decide controversies between its subjects, or between itself and its subjects, whether the rights relate to life, liberty, or property.  The exercise of this power does not begin until some tribunal which has power to give a binding and authoritative decision (whether subject to appeal or not) is called upon to take action.”

The Privy Council described this as “one of the best definitions”
 and later as “the accepted definition”
 of judicial power.

The Supreme Court of Canada has in a slightly different context
 described judicial power in very similar terms:

“I have already indicated that the hallmark of a judicial power is a lis between parties in which a tribunal is called upon to apply a recognised body of rules in a manner consistent with fairness and impartiality.  The adjudication deals primarily with the rights of the parties to the dispute, rather than considerations of the collective good of the community as a whole.”

30. These definitions of judicial power emphasize that its exercise involves three essential features.
  The first is that there must be a dispute.  The second is that the dispute must be one about existing rights under a recognised body of rules.  The third is that the determination of the dispute must be conclusive as between the parties to the dispute.

31. It would make some sense to interpret s 165(1) to mean that only the courts may exercise judicial authority.  Sections 165 to 178 of the Constitution lays down a number of requirements designed to protect the courts and safeguard their independence.  Those provisions could be undermined if it were possible to denude the courts of their jurisdiction by vesting judicial authority in administrative tribunals which do not enjoy judicial independence.  The point of a provision such as s 165(1) might in other words be to prevent such a circumvention by providing in effect that judicial authority may only be vested in the courts and may not be vested in other bodies.

32. There are however a number of difficulties with such an interpretation.  They include the following:

32.1. There are a number of other provisions in the Constitution such as ss 167(3) to (7), 168(3) and 169 which are designed to protect the jurisdiction of the High Court, the Supreme Court of Appeal and the Constitutional Court.

32.2. Section 34 of the Constitution clearly contemplates that the function of resolving disputes by the application of law, would be performed not only by courts but also by other tribunals and forums.  The function of resolving disputes by the application of law is ordinarily regarded as the essence of the judicial function.  On this understanding s 34 in other words contradicts an interpretation of s 165(1) which would have it that only courts may be vested with judicial functions.

32.3. It would in any event be surprising if the Constitution precluded the possibility of vesting the function of determining disputes by the application of law in tribunals other than courts.  That is because it has become commonplace in most Anglo-American jurisdictions for tribunals other than courts to perform judicial functions.  Professor Hogg for instance describes this trend as follows:

“The last 100 years have seen a great increase in a number of administrative tribunals in Canada (and elsewhere) to the point that administrative tribunals undoubtedly decide more cases and probably dispose of more dollars than do the ordinary courts.  The cause of this development is the vast increase in social and economic regulation which has occurred in the last 100 years.  The novel tasks of adjudication which are entailed by new schemes of regulation have commonly been entrusted to administrative tribunals rather than to the courts.”

It will in the circumstances be surprising if our Constitution precluded, reversed and indeed abolished the practice of vesting tribunals other than courts with judicial functions.

33. We have not attempted to resolve this issue.  It is an important one that may have to be addressed because the unchecked devolution of judicial authority to administrative tribunals may ultimately undermine the rule of law.  The honourable Ryan QC described this risk in his paper to which we have already referred:

“One of the concerns expressed in the Victorian report was that to deprive the courts of jurisdiction in favour of others who do not have the independence of the judiciary must weaken the rule of law.  That proposition is irrefutable.  The impartial administration of justice requires the determination of controversies between citizens, and between citizens and government, by persons who are independent of the executive and whose independence is buttressed by security of tenure.  To say this is merely to affirm that the absence of any of the three characteristics of a court as already defined means that a tribunal which administers justice does so without the institutional structure and guarantees which have traditionally been found essential to the maintenance of the rule of law.  While there may be circumstances in which some departure from the principle that the judicial function should be exercised exclusively by courts may be justified, it is suggested that any such departure entails a risk to the administration of justice and requires close scrutiny before it is accepted.”
Wim Trengove SC

Norman M Davis

Chambers

Johannesburg

8 August 2005
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