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That aims:

To promote a fair and non-discriminatory marketplace for access to consumer credit and for that purpose to provide for the general regulation of consumer credit and improved standards of consumer information; to promote black economic empowerment and ownership within the consumer credit industry; to prohibit certain unfair credit and credit-marketing practices; to promote responsible credit granting and use and for that purpose to prohibit reckless credit granting; to provide for debt re-organisation in cases of over-indebtedness; to regulate credit information; to provide for registration of credit  bureaux, credit providers and debt counselling services; to establish national norms and standards relating to consumer credit; to promote a consistent enforcement framework relating to consumer credit; to establish the National Credit Regulator and the National Consumer Tribunal; to repeal the Usuary Act, 1968, and the Credit Agreements Act, 1980; and to provide for related incidental matters.

Presented by:   Mr Chance Chagunda

The Southern African Catholic Bishop Conference welcomes this opportunity to make an oral submission before the Portfolio Committee on Trade and Industry on this critical area of policy that so affects the lives of the poor. James Baldwin has put it well.."Anyone who has ever struggled with poverty  knows how extremely expensive it is to be poor."


Indeed poverty, high unemployment and low salaries make it almost impossible for most people to buy products or services, often very basic commodities necessary to live a ‘minimally decent life that accords with a basic respect for the dignity of the person’, with ready cash. The lack of the basic commodities or services leads very often to a marginalisation of the person and retards the ability of the person to participate in social life.  In this regard, credit becomes very helpful because it enables consumers to have use of a product or service prior to their having paid for it or, where an item cannot be afforded from a single month’s salary, to spread the payments over a number of months. It also lessens marginalisation and enhances participation in social life. It is worth noting again the fact that ‘the preferential option for the poor within the context of solidarity requires a strong prejudice in favour of actions which promote a lessening of marginalisation.’ Credit properly regulated could assist in this regard.

The disadvantages of credit include having to pay interest (effectively paying much more than the cash price of the item) and the risk of over-indebtedness. This is especially so when consumers take extra loans to pay back existing loans, creating a debt spiral. 

Catholic social thought has for a long time expressed concern with the danger of monopoly control of credit. In warning of the increasing concentration of private property, Pope Pius XI wrote: ‘This dictatorship is being most forcibly exercised by those who, since they hold the money and completely control it, control credit also and rule the lending of money. Hence they regulate the flow, so to speak, of the lifeblood whereby the entire economic system lives, and have so firmly in their grasp the soul, as it were, of economic life tat no one can breathe against their will.’

The Catholic Church universally has appealed for legislation that deals with “the whole intricate problem of money and credit” citing concern over both the increased volume of debt relative to total wealth and the effect of this on prices and the general livelihood of ordinary people. The moral analysis of debt is rooted in reflections on ownership and property and based on the principle of commutative justice that states that the debtor assumes certain obligations with regard to the property of another, such as loans or credit purchases.

Encouraged and guided by the social teaching of the Church in promoting social justice and siding with the poor and the marginalised, we here by make comments on selected provisions in this Bill. As usual the church is not the expert in all technical issues; we therefore make our submission in general terms. We would however add the provision that Catholic social thought has always held to the idea that for policy or legislation, as the case may be, to be laudable, it must meet three fundamental touchstones. These are freedom, equality and participation. Pope John Paul II puts it this way: ‘…a social environment which reflects the conditions for human well being, solidarity and participation. I mention these because our criticism or praise of the bill is largely predicated on the presence or absence of these values in a broad sense.

1.
Support of the Bill

In general we support the Bill especially as it tries to balance the rights and obligations of both creditors and consumers. Supported provisions in this Bill that are worthy mentioning are as follows:

a. promoting the development of credit market that is accessible to all South Africans, and in particular to those who have historically been unable to access credit in the mainstream market;

b. promoting responsibility in the credit market by encouraging responsible borrowing and discouraging reckless granting of credit by providers and contractual default by consumers;

c. addressing and preventing over-indebtedness on the part of consumers, and providing mechanisms for resolving over-indebtedness based on the principle of satisfaction by the consumer of all reasonable financial obligations;

d. improving consumer credit information and reporting by and regulation of credit bureaux.

2.
Areas of Concern in the Bill

Chapter Four: 

2.1
Section 61 (2) (c) [page38] dealing with protection against discrimination in respect of credit, mentions the Debt Counsellor 

“a debt counsellor when offering or holding out the ability to serve as debt counsellor in terms of this Act, or in accepting or refusing a referral of such a matter, or in delivering any such service to consumers”. 

We support this provision of having a debt counsellor; however, we recommend that: 

· debt counsellor be defined in chapter 1. 

· debt counsellors should not be appointed or employed by credit providers. The good ethics of the debt counsellor might otherwise be compromised by a conflict of interests. 

· debt counsellors should be neutral and, wherever possible, should offer a free service because the consumers seeking counselling will already be over-indebted.

· debt counsellors should be available in rural areas or at least within Magistrates Courts

………………………………………………………………...………………………………………..

2.2
      Section 78 (2) (b) [page 47] dealing with emergency loans, read with Sections 81-84. In Chapter 1, 'emergency loan' has been defined as a credit agreement entered into by a consumer to finance costs arising from or associated with-

(a) a death, illness or medical condition;

(b) unexpected loss or interruption of income;

(c) catastrophic loss or damage to home or property due to fire, theft, or natural disaster; or

(d) any other similar unanticipated life event affecting the consumer, a person who is dependent upon the consumer or a person for whom the consumer is financially responsible.

Death: 

Funerals are provided by the government for indigent persons. In terms of death, taking into consideration the epidemic of HIV/Aids, how many families who make use of this emergency loan in their families would be able to repay it? In case of the death of the breadwinner, recourse can be had to the Social Relief of Distress Grant
 . 

Free state medical care: 

Since the government provides free medical services for those who cannot afford private care we question whether this provision is necessary.  It may end up simple increasing the vulnerability of the poor. Disability Grants are provided for economic relief for people who are disabled or too ill to work. The Compensation for Occupational Injuries and Diseases Fund provides for employees who become injured or sick due to their work.

Unexpected loss and interruption of income: 

People who have unexpectedly lost their employment ought to be accommodated by the Unemployment Insurance Fund (UIF) and, if they are victims of unfair dismissal, the CCMA is there to deal with such issues.

Fire and natural disasters: 

There is the Disaster Relief Fund and the Social Relief of Distress Grant to take care of such incidents. 

In all these cases we question how many people will be able to repay the emergency loan in the short to medium term. 

The Constitution places a duty on the state, within its resources, to provide people with “social security, including, if they are unable to support themselves and their dependants, appropriate social assistance.” This is the obligation of government and it should not be replaced by credit providers and money-lenders. 

While we welcome the fact that all credit given must be assessed to determine if the individual is in a position to repay the loan, we note that emergency loans may be granted without assessment. We suggest that a lack of assessment leaves a loophole for unscrupulous credit providers to abuse the poor. 

We recommend either:

             (a) that the provisions relating to emergency loans be deleted; or

             (b) that emergency loans be subject to the same assessments as other loans.

………………………………………………………………………………………………………....

2.3
Section 82 [page 49] provides for assessment mechanisms and procedures.

 S82 (1) provides that, subject to subsections (2)(a) and (3), a creditor may determine for itself the evaluative mechanisms or models and procedures to be used in meeting its assessment obligations under S81 [Prevention of reckless credit], provided that any such mechanism, model or procedure results in a fair and objective assessment.

According to S82 (2) the National Credit Regulator may-

(a) pre-approve the evaluative mechanisms…

(b) publish guidelines proposing evaluative mechanisms… 

S82 (3) provides that, subject to subsections (2) (a) and (4), a guideline published by the National Credit Regulator is not binding on a credit provider.

S82 (4) provides the, if the Tribunal finds that a credit provider repeatedly failed to meet its obligations under section 81, or customarily uses evaluative mechanisms…that do not result in a fair and objective assessment, the Tribunal…, may require that credit provider to-

(a) apply any guidelines published by the National Credit Regulation in terms of subsection (2) (b); or 

(b) apply any alternative guidelines consistent with prevailing industry practice, as determined by the Tribunal.

We are concerned that Section 82 effectively contradicts the purpose of the Bill which is “to establish national norms and standards relating to consumer credit; to promote a consistent enforcement framework relating to consumer credit”. National norms and standards are unlikely to be established if credit providers are allowed to determine for themselves the evaluative mechanisms, and to use different methods of determining over-indebtedness. 

We recommend that the guidelines published by the National Credit Regulator be made binding on the credit provider.

………………………………………………………………………………………………..………..

3.
Costing of the Bill. 

It is mentioned that the Bill (page 2) intends to repeal the Usury Act, 1968 and the Credit Agreements Act, 1980. This highlights a major concern over whether or not the Department will have the required personnel and resources to administer the National Credit Act. There is a fear that, once again, as with the Non-Profit Organisations Act and much of the legislation relating to Home Affairs, we will have legislation that is aimed at protecting the public or promoting its interests, but which cannot be properly implemented due to lack of capacity. For instance, the Bill is silent about where the money will come from to finance debt counsellors. 

In this regard we recommend that a costing of the Bill be done and placed before this Committee before it proceeds with the Bill. 

………………………………………………………………………………………………………....

Chance Chagunda

Researcher
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