THE BLACK SASH SUBMISSION ON THE FINAL DRAFT OF THE NATIONAL CREDIT BILL, 2005
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   INTRODUCTION

The Black Sash is a human rights based non-governmental organization that seeks to provide access to justice for poor and vulnerable people through our advice offices, as part of our commitment to protect the rights enshrined in the country’s Constitution.

The contact that our advice offices has with many consumers who mostly borrow money/ get into credit agreements for consumptive purposes allows us insight into the day-to-day struggles that many South Africans have to undergo to survive.

The cases reported to our paralegals allow us to observe the impact which legislation has on individual lives.  These cases further enable us to predict the impact that proposed legislation may have in the near future.

Every submission by the Black Sash to the DTI as well as the Micro Finance Regulatory Council (“MFRC”) has expressed our concern regarding the impact which reckless lending and selling has on consumer over indebtedness.  We are therefore very pleased to see that the assessment of affordability is central to the National Credit Bill (“the Bill”).  

Placing responsibility squarely on creditors for reckless lending and selling is welcomed.  This is especially necessary since our country has such high levels of financial illiteracy.  

The Black Sash believes that the Bill strikes a good balance between the rights and the obligations of both creditors and consumers.

Pre-contract and standardized agreements will allow consumers to shop around for the best deal and, for the first time, to be apprised of the total cost of the credit they are considering obtaining.  Consumers must know when the end is in sight in order to manage their financial affairs properly.

We note that where credit agreements are found to be unlawful by the credit regulator, the Bill provides that consumers can be refunded their monies with interest thereon.  This shift in consumer protection is a positive move away from the punitive measures contained in the Usury Act, which did not provide for consumer compensation but simply focused on criminal conviction.

The Consumer Credit Bill of which now is referred to as the National Credit Bill have taken great strides to promote the protection of consumers and is therefore welcomed by the Black Sash.

The Black Sash provided the Department of Trade and Industry with a submission on the Consumer Credit Bill in September 2004.  There are, however, new areas, which have emerged since the publication of the final National Credit Bill.  

It is on the following areas that we have concerns in terms of this Bill:

Please note that the “case studies” set out in this document are the factual accounts of the experiences of Black Sash clients and are not fictional examples.

CHAPTER 1, Definition

(i) ‘Debt counselor’ – to be properly defined under this section.

More needs to be said in the Bill regarding the qualifications of a debt counselor. Presently, debt collector’s and debt administrators are very creative in describing themselves variously as debt recoverists, mediators, advisors, investigators etc. All of which is done with a profit motive in mind.

The Black Sash recommendation – “debt counselor” should be defined as “ a neutral person offering a free service, and acting in the best interests of debtors to improve their financial situation.’’

(ii) “Emergency loan”- to be deleted

     See our submission in terms of section 81 through 84 below. 

     (iii) “In Duplum rule” – to be properly defined

The policy framework for consumer credit clearly proposes that legislation should be introduced to clarify and codify the In Duplum Rule. The In Duplum Rule is a common law rule that limits the interest, which a creditor can charge on an account that is in arrears. It thus provides protection against the exploitation of consumers who cannot service their debt commitments. The Black Sash believes that this Bill presents an opportunity to address this matter. We have therefore commented extensively on this subject under the sections relating to the consumer’s maximum liability. See below.

2.   “EMERGENCY LOAN” EXCLUSION

2.1
RELEVANT SECTIONS OF THE NATIONAL CREDIT BILL:

“

Sections 81 through 84, and any other provisions of this Part to the extent that they relate to reckless credit, do not apply to –

…

an emergency credit agreement;

…”

National Credit Bill, 2005 s78(2)(b)



“

“emergency loan” means a credit agreement entered into by a consumer to finance costs arising from or associated with-

a death, illness or medical condition;

unexpected loss or interruption of income;

catastrophic loss of or damage to home or property due to fire, theft or natural disaster; or

other similar unanticipated life event;

affecting the consumer, a person who is dependent upon the consumer or a person for whom the consumer is financially responsible.”

National Credit Bill, 2005 s (1)



2.2
Black Sash Comment
The emergency loan exclusion referred to in Sec. 78 was apparently incorporated into the Bill in order to accommodate the eventuality that someone who already has a high debt level, may experience one of the defined “unanticipated life events” and to allow a lender to advance him/her a loan to meet that event without running the risk of prosecution.

It is the Black Sash’s opinion that people who are the victims of “unanticipated life events” should not have to turn to micro-lenders for help.  A loan at an uncapped interest rate, of which the industry standard is 360% per year
, should not be the safety net into which such a person falls.  

The State social security system is, and should remain, obliged to provide relief for people who have experienced an “unanticipated life event”:

a)
Death
Funerals are provided by the State for indigent persons.

The Social Relief of Distress Grant provides for cases where the breadwinner is deceased and insufficient means are available
.


Illness or medical condition
Medical care is provided free of charge at State Hospitals for people who cannot afford to pay.

Disability grants provide economic relief for people who are too ill or disabled to work.

The Compensation for Occupational Injuries and Diseases Fund provides for people who are injured or become sick as a result of their work.

b)
Unexpected loss or interruption of income
The Unemployment Insurance Fund provides relief to people who unexpectedly lose their jobs.

The CCMA provides recourse for people who have been the victims of unfair dismissal.

c)
Catastrophic loss of or damage to home or property due to fire or natural disaster.
The Social Relief of Distress Grant provides for people who have experienced such loss or damage and can provide temporary relief where there is a delay in obtaining one or other of the other social benefits mentioned above. Also the State has a obligation to provide financial and material assistance in terms of the Disaster Relief Fund when a natural disaster strikes

Although the Black Sash understands that section 78(2)(b) flows from a compassionate desire to help individuals who have experienced an “unanticipated life event”, we feel bound to point out that the consequences of such an exclusion may result in even greater hardship to the borrower and countervail the estimable intentions of the legislature.  

The following stories of Black Sash clients seek to illustrate these consequences:

CASE STUDY: 1

Mr. A is a bricklayer and has had 4 “casual jobs” in the last 6 months.  He never knows how long he will be needed, but the work usually lasts for at least a few days.  After the job has ended he waits on the side of the road in the hope of being picked up by a builder who will use him for a while. 

Mr. A “unexpectedly loses his income” on a regular basis.  Each time his work is terminated he will, in terms the s78 exclusion, be able to access a loan, which will, as a replacement for income, be used for consumptive purposes to tide him over until another “casual job” has been found.

CASE STUDY: 2

Mrs. B. lost her husband a few years ago through TB. Accordingly her custom dictated that as a widow she was no longer allowed to wear the same clothes she had when her husband was still alive. She proceeded to borrow approximately R5000 for both funeral costs and the clothes. Having had other debt at the time Mrs. B was soon unable to meet any of her financial obligations and applied to the court to be placed under administration. She has been under administration for about two years, with her capital debt not much less than it was when she started out and without any hope of paying off her debt in the near future.

Mrs. B is a counselor in an NGO and earns R1200.00 per month.    

To allow Mrs. B to access a loan that will cover the cost of the funeral, and not to take cognizance of that fact that she cannot afford the loan is to place her in a debt trap from which she will probably not recover
.

As HIV and AIDS affects more South African homes, the number of people with an ongoing “illness or medical condition” will grow.

CASE STUDY: 3



Mrs. C is a municipal worker. She lost her husband to AIDS and is herself HIV positive. She has been to our office on more than one occasion for assistance, because of her creditors.6

Should these people, or their families, be able to take loans to pay for their medical bills without the lender having to assess whether or not they can afford to pay back the loan would result in a spiraling debt trap.

It is the Black Sash’s submission that the exclusion in terms of Section 78 is deficient in the following respects:

a.
It leaves the door wide open for abuse by unscrupulous credit providers

It is the Black Sash’s experience that unscrupulous credit providers and micro-lenders will do whatever it takes to get around the provisions, which hinder the making of the loan or the providing of credit.

An “unanticipated life event” is a similar situation open to abuse.  It is not unrealistic to expect that unscrupulous credit providers will fabricate an “unanticipated life event” on behalf of their customers in order to make the loan or provide the credit. 

b.
It is unrealistic:

We have, within our country, a secondary economy that experiences “unexpected life events” as an everyday reality.  

The Department of Trade and Industry has recommended that credit legislation should “introduce mechanisms to protect consumers against over-indebtedness”7.

Making loans available to persons in our secondary economy without first assessing whether or not they can repay them flies in the face of the DTI’s recommendation and is contrary to the purpose of the Bill in that it does not promote responsible credit granting.

c.
It makes uncapped interest rates a substitute for Social Security Provisions
A profit driven “social security provision” is unsustainable.  Accordingly section 27 (1) of our Constitution states that everyone has right to have access to social security, including if they are unable to support themselves and their dependants, appropriate social assistance. This gives an obligation to the State to provide adequate social security when particularly the poor are unable to support themselves and their dependants and this obligation should not be replaced in this manner. With proper administration and just distribution of social security/assistance, many poor consumers would not resort to Micro lenders (the Mashonisa`s) for help when they are unemployed and dependent on social assistance. 

CASE STUDY: 4



Mr HM (66), a pensioner with two wives, nine children, one niece and two grandchildren. His old age pension grant is the basic source of support in this household of fourteen.  Eight of these dependants are still at school.  The two oldest children, 25 years (male) and 26 years (female), one is unemployed and the other employed as a sporadic casual worker.  Mr HM also has the responsibility of caring for his paralysed son X (25) who was injured in a car accident last year. 

X’s medical condition required that he visits the hospital monthly and is in need of an AIDE to assist him.  This is an extra burden and adds to the household expenses (hospital fees, transport costs and payment to AIDE).  Mr HM approached attorneys to assist him to claim from the Road Accident Fund.  He was informed by the attorneys that he had no case as Phumlani was a passenger in a car driven by an un-licensed driver who was a personal friend.  They subsequently applied for a DG on 16/09/04.  On 15/06/05 they enquired at the District Office about the application and were informed that the “files are not back yet from the fraud unit”.  

Mrs HM application to foster the two grandchildren of her deceased daughter was approved by the Children’s Court on 15/09/04 and she was awarded a foster care grant.  On 16/09/04, Mrs HM lodged an application for payment of foster care grant together with a copy of the court order.  On 15/06/05 she enquired at the District Office and was told that the “files are not back yet from the fraud unit”.  

The delay in accessing the disability and foster care grants led to an accumulation of debt for which Mr HM is accountable/ responsible.  The debt includes water, rates and school fees.  Mr HM was forced to borrow money from individuals and from a township micro-lender (Stokvel/ Mashonisa) since April/ May 2004.

Mr HM currently owes the micro-lender (Mashonisa) a sum in excess of R880.  He initially borrowed a sum of R700.00 and paid 20% monthly interest for approximately four months.  He has not been able to pay the interest for the last 10 months. 

The loan from the Mashonisa was based on a verbal contract and no documents were signed.  The Mashonisa did not take Mr. HM`s ID or pension card.  The contract is based on trust. 

X’s disability grant and the two grandchildren’s foster care grant would lift off some of the financial burden. Mr HM will be to pay for X’s monthly hospital visits, cost of aide and needs of the grandchildren.8


2.3
Black Sash Recommendations:
That all credit transactions be subject to a “reckless credit” assessment i.e. that Section 78(2)(b) be deleted from the legislation; alternatively

That the exclusions be subject to the same limit which applies to other loans in terms of which no loan may be granted which results in the consumer having to make repayments which leaves him / her with an income which is below the minimum subsistence level.

3.   OVER - INDEBTEDNESS

3.1
RELEVANT SECTIONS OF THE NATIONAL CREDIT BILL:

“

A consumer is over-indebted if the preponderance of available information at the time a determination is made indicates that the particular consumer is or will be unable to satisfy in a timely manner all the obligations under all the credit agreements to which the consumer is a party, having regard to that consumer’s –

(a)
financial means, prospects and obligations; and

(b)
…”

National Credit Bill, 2005 s79 (1)(a)



“

In this Part, “financial means, prospects and obligations”, with respect to a consumer or prospective consumer, includes –

(a)
…

the financial means, prospects and obligations of any other adult person within the consumer’s immediate family or household, to the extent that the consumer, or prospective consumer, and that other person customarily –

share their respective financial means; and

mutually bear their respective financial obligations; and

…”

National Credit Bill, 2005 s78 (3)



3.2
Black Sash Comment
The purpose of the National Credit Bill includes the following:

“To prohibit certain unfair credit and credit-marketing practices, to promote responsible credit granting and use and for that purpose to prohibit reckless credit granting.”

It is the Black Sash’s submission that it is clearly contrary to the purpose of the Bill to grant credit, based on the “financial means, prospects and obligations” of persons other than the consumer without that person’s express consent. 

3.3 Black Sash Recommendations:
That Section 78(3) be amended to contain a provision requiring the express consent of the “other adult person” before that person’s “financial means, prospects and obligations” can be taken into account for purposes of this section. 

4.   ASSESSMENT MECHANISM AND PROCEDURE

4.1
RELEVANT SECTIONS OF THE NATIONAL CREDIT BILL:
“

Subject to subsections (2)(a) and (3), a credit provider may determine for itself the evaluative mechanisms or models and procedures to be used in meeting its assessment obligations under section 81, provided that any such mechanism, model or procedure results in a fair and objective assessment.

The National Credit Regulator may –

pre-approve the evaluative mechanisms, models and procedures to be used in terms of section 81 in respect of proposed developmental credit agreements; and

publish guidelines proposing evaluative mechanisms, models and procedures to be used in terms of section 81, applicable to other credit agreements.

Subject to subsections (2)(a) and (4), a guideline published by the National Credit Regulator is not binding on a credit provider.

If the Tribunal finds that a credit provider has repeatedly failed to meet its obligations under section 81, or customarily uses evaluative mechanisms, models or procedures that do not result in a fair and objective assessment, the Tribunal, on application by the National Credit Regulator, may require that credit provider to-

apply any guidelines published by the National Credit Regulator in terms of subsection (2)(b); or

apply any alternative guidelines consistent with prevailing industry practice, as determined by the Tribunal.”

National Credit Bill, 2005 s82



4.2
THE PURPOSE OF THE NATIONAL CREDIT BILL:

4.2.1 Black Sash Comment
The Purpose of the 
National Credit Bill is stated to be inter alia the following:

“to establish national norms and standards relating to consumer credit, to promote a consistent enforcement framework relating to consumer credit…”
It is our submission that it is contrary to the spirit and purpose of the Bill to allow a credit provider to “determine for itself the evaluative mechanisms or models and procedures to be used in meeting its assessment obligations under section 81, provided that any such mechanism, model or procedure results in a fair and objective assessment.”

The purpose on establishing national norms and standards and consistency cannot be achieved where each credit provider has a different method of determining over-indebtedness.

Further, it follows that an enquiry must be held in any dispute as to whether the mechanism used by the credit provider indeed resulted in a “fair and objective assessment”. 

4.2.2
Black Sash Recommendation:
That the guidelines published by the National Credit Regulator be binding on the credit provider; alternatively
That legislation should be amended to provide for a presumption that the evaluative mechanism determined by the credit provider will not result in a fair and objective assessment and that the onus rests on the credit provider to prove otherwise should a dispute arise. 

5.   DEBT COUNSELLORS

5.1
RELEVANT SECTIONS OF THE NATIONAL CREDIT BILL:

“

A debt counsellor –

may require the consumer to pay an application fee, not exceeding the prescribed amount, before accepting an application in terms of this section; and

May not require or accept a fee from a credit provider in respect of an application in terms of this section.”

National Credit Bill, 2005 s86 (3)



5.2
Black Sash Comment
The Department of Trade and Industry recommended in August 2003 that credit legislation should “introduce legislation to ensure that debt counseling and debt rehabilitation services are available and accessible nationally, and to ensure that real assistance can be provided to over-indebted consumers.”9
The purpose of the Consumer Credit Bill included the provision for the “financing for debt counseling services and consumer credit programs”.

The new National Credit Bill has done a radical about-turn and has not only deleted the above financing provision from the Bill, but also provides for a fee – payable by the consumer. Given the nature of clients presenting themselves to the Black Sash advice offices, which often constitute the poorest of the poor, have low levels of financial literacy and often come from areas that are considered rural in view of their accessibility to services and to assistance for many of their social problems. Often their struggle to repay their debt is as a result of unexpected loss of income. 

In considering the Bill, the Black Sash has concerns regarding the practicality of debt counselling, given the vast geographical area that the Bill is intended to cover.  Furthermore it is often the case that the most vulnerable consumers would be those located in deep rural areas.  It is therefore essential that the services of debt counsellors are not available only to persons residing in urban areas but are also accessible to those in rural areas.  

Further it is the Black Sash’s submission that a consumer will only require the services of a debt counsellor when he/she is already over-indebted.  It follows that the services of a debt counsellor would be unavailable to the consumers who need their services most who would not be able to pay the application fee.  We therefore recommend that such services be provided free of charge.

CASE STUDY: 5



Mrs. G. was placed under administration order in 2001. She is still paying off her debts even though the total sum of the money she has paid to the administrator far exceeds her debts at the time of being placed under administration. At the time of her last enquiry only two thirds of her contributions had been paid over to her creditors. A third had gone to the administration cost.   She could in fact have paid off her debt with careful financial planning, but now has the added burden of paying her administrator’s fees.10

It is anticipated that by requiring consumers to pay a fee before they can access the services of a debt counsellor similarly adds a financial burden to consumers who are already over-committed financially.

5.3 Black Sash Recommendation:

· that the Bill ensure that debt counsellors will be accessible to those who require their services, irrespective of geographical area. 

· that there is at least one government paid counsellor appointed at each office of the  Magistrates Court and that the staff component of these offices could be supplemented by final year law students who will help as advisors.

· That the Bill should give more thought to different methods that can be used to provide counselling services to those in rural areas, for example, pro bono attorneys and paralegals.

The Bill is silent on where the money will come from to fund debt counsellors.  A specific commitment should be made in the primary legislation and not on the regulations which can easily be amended by the Minister anxious to effect economies in his budget. It should be stated in the Bill that debt counsellors would be a free service to consumers.

6.   CHAPTER 2, CONSUMER CREDIT INSTITUTIONS

6.1 Black Sash Comment
With a change of name (from “Consumer Credit Bill” to “National Credit Bill”) came a shift of emphasis wherein the protection of the consumer has been watered down considerably and the strongest consumer voices have been removed. The establishment of the National Consumer Credit Council, which included the MEC responsible for consumer protection in each Province, disappeared with the advent of the new Bill.

Likewise, the establishment of the National Consumer Credit Advisory Committee, made up of persons representing industry, activist and consumer interests, which was designed to facilitate consultation between the Minister and representatives of the credit industry and consumers, was removed.

It is the Black Sash’s opinion that, for this legislation to remain relevant and enjoy the legitimacy it deserves, it ought to prescribe an equal balance between industry and consumer representation (who are then experienced and knowledgeable in the field).  An imbalance in representation will not be in the interests of protecting a fair, competitive and sustainable credit market that is able to look after the interests of all parties.
6.2 Black Sash Recommendation:

That the National Credit regulator and the National Consumer Tribunal to be composed of at least three members drawn from consumer representatives from poor and disadvantaged backgrounds. e.g. members to be drawn from Non Government and Community Based Organisations.
7.      CREDIT BUREAU INFORMATION

 7.1 Black Sash Comment 

The Black Sash welcomes the proper regulation of Credit Bureau Institutions, which have hitherto been a law unto themselves with the result that many consumers have been driven to access credit from unscrupulous credit granting institutions. The present credit information available in these institutions has not dealt with issues of reckless lending and over indebtedness but instead has been employed as a tool to perpetrate racial privilege when granting credit.

Accordingly the Black Sash suggests that the information made available by the credit bureau must be a neutral and active status of the consumer at the time he/she is seeking credit. 
8. CONSUMER LIABILITY, INTEREST, CHARGES AND FEES 

8.1 Black Sash Comment
We welcome the provisions of section 103 (5) “that despite any provision of the common law or a credit agreement to the contrary, the interest that accrues during the time that a consumer is in default under the credit agreement may not, in aggregate, exceed the settlement value under that credit agreement at the time that the default occurs.”  This section partly echoes the purpose of the in duplum rule however, we believe that the Bill can do more in clarifying and codifying this rule.  

There are, however, two aspects of the In Duplum Rule which frustrate the achievement of the Bill’s purpose, namely:

a) The continued running of fees and charges

The Bill makes no provision for the curtailment of the running of fees and other charges.  In our opinion, it is incongruous to halt the running of interest whilst fees and charges continue to run unabated, causing the very over-indebtedness that the Bill seeks to alleviate.

b) Interest runs again after payment is made

“If a payment is made which reduces accumulated arrear interest to an amount less than the capital sum, interest begins to run again until the amount of the capital sum is reached.”  

The effect of this aspect of the Bill is punitive toward the consumer who makes payments and rewards the consumer, who does not,

There is a disincentive for the consumer to make payments after interest and charges have reached the principal amount, thus encouraging the consumer to remain over-indebted.

If our recommendation as set out below is effected, it is our opinion that the purpose of the Bill will be realized because any payment made will go toward reducing the debt, which the consumer has accumulated.  In principle, the Black Sash believes it is important to limit the charges to consumers who default in order that they can see that they have some end to the debt they have to pay.  If indebtedness becomes an open-ended process then, in our experience, consumers lose incentive to repay their debts.  We believe that the recommendations outlined below will be fair and will protect both creditors and debtors. 

8.2 Black Sash Recommendations:
· Amend the bill to address the two problems as set out in “a” and “b” above.

· Specifically amend the Bill so that it prohibits the continued running of fees, charges and interest.

· Stops the running of interest when any further payment is made.
· That there should be a prohibition of interest on interest. That is arrear interest should not be allowed to be capitalised.  
9.    COSTING OF THE BILL



9.I Black Sash Comment

Black Sash is aware that the promising aims of wonderful legislation are frequently not realized due to the cost of implementing it.  We have recently had a situation whereby children’s rights have been potentially compromised due to the affordability of certain sections in the bill not being properly costed in advance. Secondly amongst the reasons sited for the failures of the Usury Act was that with limited resources available the Department was concentrating on complaints lodged about alleged contraventions of the Usury Act, rather than performing pro-active inspections, which was equally important in the success of the Act. We do not want a similar situation to occur with the present Bill.

9.2 Black Sash Recommendation:

Black Sash emphasizes that the Bill must be properly costed before it is subjected to the necessary Parliamentary procedures.

10.     LEGISLATIVE PROCESS

10.1 Policy review before legislative review
We believe it is critical that all legislation follows on from a comprehensive policy document.  In our experience, where this is done as an after thought to legislation being proposed, it can result in the production of piecemeal legislation.  For example, an overall policy review would examine the impact not only of credit but would also examine other legislation dealing with indebtedness.  Whilst the credit law review process is in progress, work should also be done on the National Loans Register, Administration Orders and Debt Collection.  These areas are clearly affected by the Bill and thus joint departmental committees should be established to avoid unintended consequences.  Although this involves two departments, namely the Department of Trade and Industry and the Department of Justice, it would provide an opportunity for gaps to be identified and solutions to be arrived at before finalisation of this Bill is done.

10.2 Black Sash Recommendation:
The Black Sash recommends that a comprehensive debt law review take place concurrently with the credit law review in order to ensure that all legislation in these areas is both comprehensive and complementary.  A lack of legal aid generally for civil (i.e. consumer) matters often results in debtors not being adequately represented and trials producing unfair results.  We suggest that a credit law review needs to extend its ambit to review debt collection mechanisms in general to ensure that gains made by any progress in credit law are not nullified by archaic, inefficient, inappropriate, unjust and one-sides mechanisms dealing with the enforcement and recovery of debts.

Submission prepared by the Black Sash.

Contact Person. 

Mr. N. MAFONGOSI

Advocacy Coordinator

4th Floor, 12 Plein Street

Cape Town
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