MTN: PROPOSED CONVERGENCE BILL AMENDMENTS

Explanatory memorandum

· The liberalization objective of this Bill and rationalization of the currently very complex framework are to be welcomed.

· MTN encourages any move that minimises the scope of regulatory intervention– because it believes liberalization, investment and market forces are best able to deliver government objectives.

· However, MTN is concerned by the wide scope of ex-ante regulation (it encompasses any communications activity), licence-based market descriptions, inadequate definition of essential services, and market share-driven definition of SMP which could lead to exceptional regulatory requirements being applied to an exceptionally broad set of players and services, regardless of the state of competition in their provision.

· In particular, this Bill could be on the verge of undermining its universal connectivity objectives by promoting arbitrage and free riding by non-infrastructure based licensees.

· This would lead to sacrificing long-term connectivity objectives for short term pricing gains benefiting those who are already connected.

· MTN is very concerned that the simplistic intervention thresholds (contradicting the Competition Act) set out in this Bill could lead to regulations originally designed to address the fixed monopoly to be extended into the competitive mobile market (and other competitive market segments).

· While MTN supports the concept of technology neutrality, it cannot accept that competitive markets be treated on the same basis as monopolistic markets.

· This is especially relevant to call origination/access provisions (CPS, or facilities leasing obligations). The mobile market is sufficiently competitive to deliver increasing penetration and innovative wholesale agreements without the need for regulatory intervention.

· Unfortunately, the cost-based origination obligations contemplated in this Bill could undermine further mobile investment in South Africa – at the very same time that mobile is demonstrating great success at providing universal access and affordability.

· MTN is also very concerned by the lack of appropriate checks and balances giving ICASA sweeping powers to extend regulation at wish on arbitrary grounds
.

· MTN believes that the Bill is a consequence of a lack of a coherent policy debate prior to the drafting process.

· MTN remains very concerned that Convergence has taken a “full infrastructure sharing for anyone and any service” meaning in South Africa, and that the very foundations of this Bill would need to be re-examined in order to secure a satisfactory outcome.

· However, in the absence of appropriate context and without the option to start from a clean slate, MTN drafted a number of amendments aimed at ameliorating the most threatening aspects of the Bill. These proposals are made below.

Proposed amendments

Relevant Section of  Bill 
Proposed Amendment (in red and underlined)
MTN Rationale

ARRANGEMENT OF SECTIONS

Provision
SCHEDULE 1: list of relevant markets

SCHEDULE 2: list of regulatory remedies


Two (2) new schedules are created introducing the list of potential remedies that may be used by ICASA (Schedule 2) and the initial list of relevant markets (schedule 1).

CHAPTER 1 

DEFINITIONS

"carrier pre-selection" means the ability of a subscriber of a communications service to access the communications services of another communications service licensee;
Replace with 

Access: means the making available of facilities and/or services to another firm in order for that firm to offer services to the customers connected to the access provider’s communication network. This includes, for example, indirect access, carrier pre-selection and local loop unbundling.
MTN believes carrier pre selection is a very specific switched voice service whereby a user is directly routed to the network of a different provider of voice services (eg. for long distance calls) without having to dial a prefix.

MTN believes CPS is therefore a subset of a wider set of methodologies available to enable a firm to offer services to customers linked to another firm’s infrastructure.

"essential facility" means a communications facility or combination of communications facilities within a communications network that─

 (a) 
is exclusively or predominantly provided by a single or limited number of communications network licensees and cannot feasibly (whether economically and/or technically) be substituted in order to provide a communications service; or 

(b) 
is declared by the Authority to be an essential facility in terms of this Act or the related legislation;


Removed
MTN fundamentally challenges that market concentration is an indication of the essential nature of a good, especially in an environment where much of the inputs scarcity is created by regulatory restrictions.

Essential goods may be provided by a plethora of players (eg. call termination), while very “common” goods could easily be provided by a limited number of players (see aircraft building). 

Market concentration is a function of cost structures and/or regulatory restrictions, not an indication of whether goods produced are essential or not. So the fact that an interconnection service is produced by a limited number of players (say, voice call origination on mobile) does not necessarily make it “essential” (nor uncompetitive).

The risk is any piece of infrastructure is deemed to be essential, just because it is being requested by an entrant unwilling / unauthorized to invest.

The “essential facilities” doctrine has been abandoned in Europe. Rather, inputs considered “essential” to the development of competition in the communications market are made eligible for ex ante regulation by being included in the list of “relevant markets” (see Schedule 2). 

These markets are protected from monopolization by imposing regulatory remedies aimed at neutralizing market power wherever a situation of dominance is found.

So MTN proposes to replace the “essential facilities” references in this Bill with the concept of “relevant market for ex-ante intervention” in the new Chapter 8.

CHAPTER 3

LICENSING FRAMEWORK

5. (1) The Authority may, in accordance with this Chapter and the regulations prescribed hereunder, grant individual and class licences.

(2) The Authority may, upon application in the prescribed manner, grant individual licences for the following:

(a)
subject to subsections (4) and (5), communications network services;

(b)radio frequency spectrum licences;


(c)subject to subsection (6), broadcasting services licenses; and

(d) such other services as may be prescribed.

(3) The Authority may, upon application in the prescribed manner, grant class licences for the following: 

(a) communications services, which must include resellers;

(b) applications services; and 

(c) such other services as may be prescribed.

(4) The Authority may only accept and consider applications for communications network services licences as from a date to be fixed by the Minister by notice in the Gazette, 

(5) the Minister may determine the date when and the geographical area within which communications network services licences may be granted.

(6) The Authority must prescribe regulations—

(a ) setting out—

(i) the process and procedures for applying for one or more of the licences specified in subsections (2) and (3), including identifying which radio frequency spectrum licences may be exempt from the requirements contained in sections 9 and 11;

(ii) the documentation that applicants must include with their applications;

(iii) the licence fees applicable to the licences specified subsections (2) and (3), taking into account any policy directions issued by the Minister in terms of section 3(2);  and 

(iv) the terms and conditions for granting special temporary authorisations for testing purposes and research and development; and 

(b) on any matter relating to the licensing process.

(7) When applying for a licence an applicant must demonstrate that the applicant or the person to be awarded the licence, in the case of— 

(a) a natural person, is a citizen of the Republic; or

(b) a company, is, or will be, registered under the laws of the Republic and has, or will have, its principal place of business located within the Republic.

(8) The Authority must, in granting a licence—

(a) ensure that communications services, viewed collectively, are provided by persons or groups of persons from a diverse range of communities in the Republic; and 

(b) promote the empowerment of historically disadvantaged groups including women and the youth.

(9) Individual licences and class licenses for applications services and communications services—

(a) are issued for a period of 25 years unless a shorter period is requested by the applicant at the time such applicant applies for the licence; and 

(b) may be renewed in accordance with the terms set out in this Act. 

(10) During the transition period, existing licences are considered to be individual licences for the provision of communications network services or communications services, as applicable, granted by the Authority in terms of this Act and, despite section 8, remain subject to all terms and conditions associated with such licences until such licences are converted and re-issued in terms of section 85.

(11) Licences granted by the Authority in terms of this section are effective and valid on the date specified in the licence unless an order of a court of competent jurisdiction is granted.

(12) A licence confers on the holder the privileges and subjects the holder to the obligations provided for in this Act or specified in the licence.
Section 8 Terms and Conditions for licenses

8(3) The Authority may prescribe additional terms and conditions that may be applied to one or more licensees within a category of individual or class licences or across individual or class categories, where the Authority finds that a particular licensee within such categories, in the market or market segments applicable to the particular category of licence

(a) has significant market power;

(b) has control of essential facilities;

(c) should have a universal access and service obligation imposed; or

(d) is vertically integrated and the Authority determines such vertical integration could harm competition in the market or market segments applicable to the particular category of licence.

(4) A licensee is considered to have significant market power in relation to a market or submarket if the licensee enjoys a position within such market or market segments which amounts to or is equivalent to dominance of the market or market segments.

(5)A licensee is considered to be dominant in a market or submarket if that licensee—

(a) has a market share equal to or in excess of 35 per cent; or

 (b) individually or in combination with other licensees, by reason of its or their

position in a closely related market, allows the market power held in the closely related market to be used in a way that adversely affects or influences the first market or market segments.

(6) The additional terms and conditions contemplated in subsection (3) may include—

(a) an obligation to act fairly and reasonably in the way in which the licensee responds to requests for interconnection and facilities leasing;

(b) a requirement that the obligations contained in the licence terms and conditions must be complied with within the periods and at the times required by or under such terms and conditions, failing which a penalty may be imposed;

(c) a prohibition against discriminating in relation to matters connected with interconnection and facilities leasing or with the provision of communications network services and communications services;

(d) an obligation requiring the licensee to publish, in such manner as the Authority may direct, all information for the purpose of ensuring transparency in relation to—

(i) interconnection and facilities leasing; or

(ii) the provision of communications network services and communications services;

(e) an obligation to publish, in such manner as the Authority may direct, the terms and conditions for—

(i) interconnection and facilities leasing; or

(ii) the provision of communications network services and communications services which may take the form of a reference offer;

(f) an obligation to maintain a separation for accounting purposes between different matters relating to—

(i) interconnection;

(ii) facilities leasing; and

(iii) the provision of communications network services and communications services;

(g) a requirement relating to the accounting methods to be used in maintaining the separation of accounts referred to in paragraph (f);

(h) price controls, including requirements relating to the provision of wholesale and retail prices in relation to matters connected with the provision of—

(i) interconnection and facilities leasing; or

(ii) communications network services or communications services;

(i) matters relating to the recovery of costs and cost orientation; and

(j) with regard to broadcasting services, the appropriate amount of South African programming, including—

(i) music content;

(ii) news and information programmes; and

(iii) where appropriate, programming of local or regional significance.

(7) In prescribing the terms and conditions for each type of individual or class licence, the Authority must have regard to the need to create and maintain a competitive environment in the communications sector.


5. (1) The Authority may, in accordance with this Chapter and the regulations prescribed hereunder, grant individual and class licences.

(2) The Authority may, upon application in the prescribed manner, grant individual licences for the following:

(a)
subject to subsections (4) and (5), communications network services;

(b)radio frequency spectrum services;


(c)subject to subsection (6), broadcasting services; and

(d) such other services as may be prescribed.

(3) The Authority may, upon application in the prescribed manner, grant class licences for the following: 

(a) communications services, including the resale of communications services;

(b) applications services; and 

(c) such other services as may be prescribed.

(4) The Authority may only accept and consider applications for communications network services licences as from a date to be fixed by the Minister by notice in the Gazette, provided that—

(a)  such date shall not be earlier than [date to be inserted]

(b) prior to fixing such date, the Minister shall –

(i) determine, by way of a market study, the feasibility of granting one or more further communications network service licences, in addition to the existing licences;

(ii) publish the determination by notice in the Gazette and invite interested parties to submit representations on such determination;

(iii) consult with the Authority and with existing communications network service licensees;

(c) in fixing such date, the Minister shall have due regard to – 

(i) the feasibility of granting additional communication network service licences

(ii) the public interest; and 

(iii) the commercial interest of existing communications network service licensees

(5) Subject to subsection (4), the Minister may determine the date when and the geographical area in respect of which communications network services licences may be granted.

(6) The Authority must prescribe regulations—

(a ) setting out—

(i) the process and procedures for applying for one or more of the licences specified in subsections (2) and (3), including identifying which radio

frequency spectrum licences may be exempt from the requirements contained in sections 9 and 11;

(ii) the documentation that applicants must include with their applications;

(iii) the licence fees applicable to the licences specified subsections (2) and (3), taking into account any policy directions issued by the Minister in terms of section 3(2);  and 

(iv) the terms and conditions for granting special temporary authorisations for testing purposes and research and development; and 

(b) on any matter relating to the licensing process.

(7) When applying for a licence an applicant must demonstrate that the applicant or the person to be awarded the licence, in the case of— 

(a) a natural person, is a citizen of the Republic; or

(b) a juristic person, is, or will be, registered under the laws of the Republic and has, or will have, its principal place of business located within the Republic.

(8) The Authority must, in granting a licence—

(a) ensure that communications services, viewed collectively, are provided by persons or groups of persons from a diverse range of communities in the Republic; and 

(b) promote the empowerment of historically disadvantaged groups including women and the youth.

(9) Individual licences and class licenses for applications services and communications services—

(a) are issued for a period of 25 years unless a shorter period is requested by the applicant at the time such applicant applies for the licence; and 

(b) may be renewed in accordance with the terms set out in this Act. 

(10) During the transition period, existing licences are considered to be individual licences for the provision of communications network services or communications services, as applicable, granted by the Authority in terms of this Act and, despite section 8, remain subject to all terms and conditions associated with such licences until such licences are converted and re-issued in terms of section 85.

(11) Licences granted by the Authority in terms of this section are effective and valid on the date specified in the licence unless an order made by  a court of competent jurisdiction determines otherwise.

(12) A licence confers on the holder the privileges and subjects the holder to the obligations provided for in this Act or specified in the licence.
8(3) The Authority may prescribe additional terms and conditions that may be applied to one or more licensees within a category of individual or class licences where the Authority finds that a particular licensee or a number of licensees within such categories has (have) significant market power in a relevant market for ex-ante intervention.

(4) The process for determining 

(a) a relevant market for the purpose of additional terms and conditions; and

(b) whether a licensee is considered to have significant market power 

are specified in Chapter 8: “ex-ante economic intervention”.

(5) The initial list of relevant markets for the purpose of SMP analysis is specified in Schedule 2 to this Act.

(6) The additional terms and conditions contemplated in subsections (3) are specified in Schedule 3 to this Act.

(7) In addition, the Authority may prescribe additional terms and conditions that may be applied to one or more licensees within the category of individual or class licences or across individual or class categories, where the Authority determines in accordance with the procedure in Chapter 9 that a particular licensee within such a category should have a universal access and service obligation imposed.

(8) In imposing the additional terms and conditions contemplated in sections  (3) and (7), the Authority will ensure it acts proportionately, i.e. that the additional terms and conditions imposed on the operator with SMP or designated USO operator are the minimum necessary to remedy the lack of effective competition.


Retaining the existing process currently contained in the Telecommunications Act.

· MTN believes the intervention mechanisms in the current Bill need to be re-examined, namely:

· All encompassing scope of ex-ante intervention.

· SMP defined as only a market share;

· Essential facilities.

· The risk is to regulate competitive markets with monopoly tools.

· The issue is compounded by the fact that ICASA has full control over eligible markets, licensees, facilities and applicable regulatory remedies: there are no concepts of regulatory proportionality.

· The practical impact of these methodological issues is that:

· Competitive infrastructure investment could be “taxed” with unnecessary and onerous access obligations (eg. cost-based facilities leasing).

· Communications service providers are being encouraged to free-ride on existing infrastructure rather than “build their own”.

· Network service licensees will not be investing in further network coverage and density, being encouraged to piggyback on competitors´ infrastructure

· Retail and wholesale regulations will be imposed where competition could deliver.

· Innovation could be constrained as innovative services or facilities could be taxed with regulation on the basis of market share gains or “essential facilities” treatment.

MTN proposes to remedy these issues by:

· Ensuring Sector specific economic regulation is limited to a small set of services that benefit from an ex-ante treatment rather than the standard competition law process – focused ex-ante regulation.

· Requiring that regulatory intervention be driven by market analysis establishing lack of effective competition in these specific markets – a sound economic basis for intervention.

· Ensuring regulatory obligations deployed in case of market failure must be proportionate to the seriousness of problem – regulatory proportionality.

Its proposal is to:

· Have the Authority issue a list of relevant markets for the purpose of SMP analysis and ex-ante intervention.

· Replace market share thresholds with an economic analysis to assess market power in these relevant markets.

· Pre-define the remedies available to the Authority to correct market failures, and require the Authority to use them proportionately to the gravity of the market failure which may be found.

These proposals are described in a new Chapter 8 called “ex-ante economic intervention”.



CHAPTER 4

COMMUNICATIONS NETWORKS AND COMMUNICATIONS FACILITIES


Proposal for new addition

Sharing of network facilities

29A
In order to protect the environment and minimise disruption to the general public communications network services licensees who have constructed their network facilities on, over or under public land or have taken advantage of a procedure for the expropriation or use of property shall endeavour to share those network facilities with other communications network services licensees on commercially negotiated, fair and reasonable terms but shall only be obliged to do so in those cases where the construction of additional, duplicative network facilities would damage the environment or cause significant disruption to the general public.
MTN believes some of the all-encompassing provisions of the Bill´s current Chapter 8 (communications facilities leasing) are in fact driven by environmental or public disruption concerns. 

MTN believes it is important to distinguish between facilities sharing (a service only available between communications network service licensees to avoid unnecessary duplication / environmental damage or disruption to the public) and facilities leasing (a service that may be provided across licence boundaries for commercial purposes).

While facilities leasing may be required of SMP operators in a relevant ex-ante market, facilities sharing should only be encouraged, and exceptionally imposed where it would damage the environment or cause significant disruption to the general public.

CHAPTER 7

INTERCONNECTION

Obligation to interconnect

37. (1) A communications network service licensee must, on request, interconnect to any other communications network service licensee in accordance with the terms and conditions of an interconnection agreement entered into between the parties for the purposes of delivery of any service authorised in terms of this Act or the related legislation, unless the Authority considers such request to be unreasonable.

(2) The Authority must, within 14 days of receiving the request, or such longer period as is reasonably necessary in the circumstances, determine the reasonableness of the request.

(3) For the purposes of determining whether a request is reasonable the Authority must take into account whether the requested interconnection—

(a) is technically and financially feasible; and

(b) will promote the efficient use of communications networks.

(4) In the case of unwillingness or inability of a communications network service licensee to negotiate or agree on the terms and conditions of interconnection, either party may notify the Authority in writing and the Authority may—

(a) impose terms and conditions for interconnection consistent with this Chapter;

(b) propose terms and conditions consistent with this Chapter which, subject to negotiations among the parties, must be agreed to by the parties within such period as the Authority may specify; or 

(c) refer the dispute to the Complaints and Compliance Committee for resolution on an expedited basis in accordance with the procedures prescribed in terms of section 38.

(5) For purposes of subsection (4), a party is considered unwilling to negotiate or unable to agree if an interconnection agreement is not concluded within the time frames prescribed.

(6) Subject to section 38(3), where a communications network service licensee has an interconnection agreement on file with the Authority in terms of section 39 and another communications network service licensee agrees to interconnect with such communications network service licensee on the same terms and conditions as contained in the agreement on file with the Authority, the agreement must be considered technically and financially feasible and promoting the efficient use of communications networks.

Interconnection regulations

38. (1) The Authority must prescribe regulations to facilitate the conclusion of interconnection agreements by stipulating interconnection agreement principles and those regulations may include the regulations referred to in section 41.

(2) The interconnection regulations and  interconnection agreement principles may include matters relating to—

(a) the time frame and procedure for—

(i) the negotiation of an interconnection agreement, including time frames contemplated in section 37(4)(b);

(ii) the conclusion of an interconnection agreement; and

(iii) the technical implementation of the interconnection agreement;

(b) the quality and level of service to be provided;

(c) subject to and in accordance with section 41, interconnection pricing principles;

(d) the provision of facilities to establish points of interconnection;

(e) the sharing of technical information, including obligations imposed in respect

of the disclosure of current and future communications network planning activities;

(f) contractual dispute-resolution procedures;

(g) billing and settlement procedures;

(h) interconnection services such as calling line identification, signalling services,

supervision, functionality, unbundling of interconnection services, fault

reporting, co-operation in the event of faults and co-location;

 (i) the framework for determining technical and financial feasibility and promotion of efficient use of the communications network contemplated in section 37(3); and

(j) the requirement that a communications network service licensee negotiate and enter into an interconnection agreement with an applicant for a communications network service licence.

(3) Where the regulations require negotiations as contemplated in subsection (2)(j), references in this Chapter to a communications network service licensee must be considered to include a reference to an applicant.

(4) The interconnection regulations may—

(a) provide for different terms and conditions for different communications networks and associated services; and

(b) exempt (in whole or in part) communications network service licensees from the obligation to interconnect under section 37(1) where the Authority finds such communications network service licensees lack—

(i) significant market power; or

(ii) control of essential facilities in the relevant market or market segment as determined by the Authority.

Filing of interconnection agreements

39. (1) An interconnection agreement must be in writing and must be submitted to the Authority.

(2) An interconnection agreement becomes effective and enforceable upon filing with the Authority in the prescribed manner, unless—

(a) an order of a court of competent jurisdiction is granted against such agreement; or

(b) the Authority notifies the parties to the interconnection agreement in terms of

subsection (6).

(3) The Authority must publish interconnection agreements submitted in terms of

subsection (1).

(4) The Authority must, at the request of any person and on payment of such fee as

may be prescribed, furnish that person with a copy of any interconnection agreement.

(5) The Authority may review an interconnection agreement submitted in terms of

subsection (1) to determine whether the agreement is consistent with the regulations

prescribed.

(6) Where the Authority determines that any term or condition of an interconnection

agreement is not consistent with the regulations, the Authority may in writing—

(a) notify the parties of the non-complying terms and conditions; and

(b) direct the parties to agree on new terms and conditions consistent with the

regulations.

(7) The parties must, upon reaching agreement and amending the non-complying

terms and conditions of the interconnection agreement, submit the amended agreement

to the Authority for consideration and review.

(8) The provisions of subsections (5) and (6) apply, with the necessary changes, to

such consideration and review by the Authority.

Notification of interconnection disputes

40. (1)A party to a dispute arising under an interconnection agreement may notify the Complaints and Compliance Committee in writing of the dispute and such dispute must be resolved, on an expedited basis, by the Complaints and Compliance Committee in accordance with the regulations prescribed by the Authority.

(2) A party who is seeking to exercise his or her rights under subsection (1) may, at

any time, withdraw the notice in writing.

(3) A decision by the Complaints and Compliance Committee resolving any dispute or a decision resolving a dispute contemplated in section 37(4) is, in all respects, effective and binding on the parties to the interconnection agreement unless an order of a court of competent jurisdiction is granted against the decision.

Interconnection pricing principles

41. (1) Where—

(a) the Authority determines that there is insufficient competition in a relevant market or market segment as defined by the Authority; or

(b) the interconnection requested in terms of section 37(1) involves a party found by the Authority to have significant market power in the relevant market or market segment or involves essential facilities, 

the Authority may prescribe regulations establishing a framework of interconnection rates to be charged for specified categories of interconnection and associated interconnection services.

(2) Interconnection rates must be determined on the basis of the following principles,

namely that—

(a) rates must be related to costs; and

(b) rates must be structured and levels set to ensure reasonable rates of return.

(3) The regulations made under subsection (1) may include regulations on—

(a) the rates and changes in rates for specific interconnection services within the relevant market or market segment as determined by the Authority;

(b) the publication or disclosure of interconnection rates and rates for specific interconnection services within the relevant market or market segment which may include a reference interconnection offer; and

(c) rate control mechanisms applied to specified communications network service licensees for specific interconnection services within the relevant market or market segment.


37 Obligation to interconnect

1. A communications network service licensee must, on request, interconnect its network to the network of any other communications network service licensee in accordance with the terms and conditions of an interconnection agreement entered into between the parties for the purposes of enabling the delivery of communications from any end user of the requesting network service licensee to any end user of the other network service licensee (“any to any communications”), unless the Authority considers such request to be unreasonable. 

(1A ) A communications network service licensee who is determined by the Authority to have significant market power in the relevant wholesale access market shall additionally be obliged to access to any other communications network service licensee and include the appropriate terms and conditions in its interconnection agreement unless the Authority considers such request to be unreasonable.
(2) The Authority must, within fourteen (14) days of receiving the request, unless the period is extended by the Authority on good cause, determine the reasonableness of the request. 

(3) For the purposes of determining whether a request is reasonable the Authority must take into account whether the requested interconnection─ 

(a) is technically and financially feasible; and 

(b) will promote the efficient use of communications networks.

(4) In the case of unwillingness or inability of a communications network service licensee to negotiate or agree on the terms and conditions of interconnection,  either party may notify the Authority in writing and the Authority may –

(a) impose terms and conditions for interconnection consistent with this Chapter; 

(b)propose terms and conditions consistent with this Chapter which, subject to negotiations among the parties, must be agreed to by the parties within such period as the Authority may specify; or

(c) refer the dispute to the Complaints and Compliance Committee for resolution on an expedited basis in accordance with the procedures prescribed in terms of section 38. 

(5) For purposes of subsection (4), a party is considered unwilling to negotiate or unable to agree if an interconnection agreement is not concluded within the time frames prescribed by the Authority, which shall not be less than two (2) months.
(6) Subject to section 38(3), where a communications network service licensee has an interconnection agreement on file with the Authority in terms of section 39 and another communications network service licensee is willing and able to interconnect with such communications network service licensee on the same terms and conditions as contained in the agreement on file with the Authority, the agreement may be considered technically and financially feasible and to promote the efficient use of communications networks.

Interconnection r egulations

38(1) The Authority shall prescribe regulations to facilitate the conclusion of  ‘any to any communications’ interconnection agreements by stipulating interconnection agreement principles.  Such regulations may include the regulations referred to in section 41.

2 The interconnection regulations and interconnection agreement principles may include matters relating to ─

(a)the time frame and procedures for─

(i) the negotiation of interconnection agreements, including time frames applicable to section 37(4);

(ii) the conclusion of interconnection agreements; and 

(iii) the technical implementation of the interconnection agreements;

(b) the quality and level of service to be provided;

c) subject to and in accordance with section 41, interconnection pricing principles; 

d)the provisioning of facilities to establish points of interconnection; 

e) the sharing of technical information, including obligations imposed in respect of the disclosure of current and future communications network planning activities;

f)contractual dispute resolution procedures;

g) billing and settlement procedures; 

h) interconnection services such as calling line identification, signalling services, supervision, functionality, unbundling of interconnection services, fault reporting, cooperation in event of faults; 

(i)the framework for determining technical and financial feasibility and promotion of efficient use of the communications network contemplated in section 37(3); and

(j) the requirement that a communications network services licensee negotiate and enter into an interconnection agreement with an applicant for a communications network service licence provided that the Authority has confirmed that such a person has applied for and is likely to obtain a communications network service licence within the next three (3) months and further provided that the agreement will only enter into force as and when that network service licence has been granted.  

3) Where the regulations require negotiations as contemplated in subsection (2) (j), references in this Chapter to a communications network services licensee must be considered to include a reference to applicants as described in subsection (2) (j).   
4)The interconnection regulations may

a) provide for different terms and conditions for different communications networks and associated services;  and 

b) exempt (in whole or in part) communications network service licensees from the obligation to interconnect under section 37(1) where the Authority finds such communications network service licensees lack significant market power. 

39. Filing of interconnection agreements

(2) An interconnection agreement must be in writing and be submitted to the Authority.

(3) An interconnection agreement becomes effective and enforceable upon filing with the Authority in the prescribed manner, unless─ 

(a) a stay or equivalent order of a court of competent jurisdiction is granted;  or 

(b) the Authority notifies the parties to the interconnection agreement in terms of  subsection (6).

(4) The Authority must publish interconnection agreements submitted in terms of subsection (1).

(5) The Authority must, at the request of any person and on payment of such fee as may be prescribed, furnish that person with a copy of any interconnection agreement.

(6) The Authority may review an interconnection agreement submitted in terms of subsection (1) to determine whether the agreement is consistent with the regulations prescribed.  

(7) Where the Authority determines that any term or condition of an interconnection agreement is not consistent with the regulations, the Authority may in writing─

(a)  notify the parties of the non-complying terms and conditions;  and 

(b) direct the parties to agree on new terms and conditions consistent with the regulations.

(8) The parties must, upon reaching agreement and amending the non-complying terms and conditions of the interconnection agreement, submit the amended agreement to the Authority for consideration and review.  

(9) The provisions of subsections (5) and (6) apply, with the necessary changes, to such consideration and review by the Authority.

Notification of interconnection disputes

40(1) A party to a dispute arising under an interconnection agreement may notify the Complaints and Compliance Committee in writing of the dispute and such dispute must be resolved, on an expedited basis, by the Complaints and Compliance Committee in accordance with the regulations prescribed by the Authority.

(2) A party who is seeking to exercise his or her rights under subsection (1) may, at any time, withdraw the notice in writing.

(3) A decision by the Complaints and Compliance Committee resolving any dispute or a decision resolving a dispute as contemplated in section 37(4) is, in all respects, effective and binding on the parties to the interconnection agreement unless a stay or equivalent order of a court of competent jurisdiction against the decision is granted.

Interconnection pricing principles

41(1) Where─ 

a) the Authority determines that there is insufficient competition in a relevant interconnection market as specified in Schedule 1;  and 

b)the interconnection requested in terms of section 37(1) involves a party found by the Authority to have significant market power in the relevant interconnection market ,

 the Authority may prescribe regulations establishing a framework of interconnection rates to be charged for specified categories of interconnection and associated interconnection services.

2) In cases where the Authority has found that  a party has significant market power as envisaged in section 41(1),  interconnection rates may be determined on the basis of the following principles:

(a) rates must be related to costs; and

(b) rates must be structured and levels set to ensure reasonable rates of return.

(3) The regulations made under subsection (1) may include regulations on the following matters:

(a) the rates and changes in rates for specific interconnection services within the relevant market;

(b) the publication or disclosure of interconnection rates and rates for specific interconnection services within the relevant market which may include a reference interconnection offer; and

(c) rate control mechanisms applied to specified communication network service licensees for specific interconnection services within the relevant market.




CHAPTER 8

COMMUNICATIONS FACILITIES LEASING

The whole of chapter 8
Repealed and replaced by new provisions in Chapter 4 (“sharing of network facilities) and 7 (new section 1A).
· MTN is extremely concerned this Bill may be on the verge of undermining its universal connectivity objectives by promoting arbitrage and free riding by non-infrastructure based licensees.

· The current facilities provisions are, in MTN’s view, flawed in principle and application. 

· According to these provisions, any communication service licensee is allowed (cost based) access to existing infrastructure on the basis of SMP or scarcity of supply. This does not appear to be appropriate regulation.

· Access to infrastructure, especially on a cost basis, is one of the most drastic regulatory remedies. It should be reserved to situations of monopoly.

NEW CHAPTER 8

EX-ANTE ECONOMIC INTERVENTION


While this may not be technically correct legal drafting, MTN nevertheless proposes these principles and procedures be enshrined in the Bill.

Scope of ex-ante economic intervention

42(1). The Authority shall limit the scope of ex-ante intervention to the minimum necessary so as to allow competitive forces to develop naturally. 

(2) Ex-ante intervention shall only be required for a limited set of services that benefit from an ex-ante treatment rather than the standard competition law process, because of their special economic characteristics and their essential nature for the development of competition in the communications market. These special markets are referred to as “relevant markets” for ex-ante intervention.

(3) These relevant markets should be defined using the principles of competition law (demand / supply substitutability) so as to enable a sound economic analysis of market power within them.

(4) Special terms and conditions, and other forms of ex-ante economic intervention will only be deployed in these ex-ante markets where the Authority finds that one, or more firms have Significant Market Power, i.e. that they are considered to be dominant (on a Competition Law basis) in the relevant market.

(5) Where the Authority concludes that the relevant market is effectively competitive (when no one firm has SMP in the relevant market), it shall not impose or maintain any of the specific regulatory obligations referred to in this Act. In cases where sector specific regulatory obligations already exist, it shall withdraw such obligations placed on firms in that relevant market. An appropriate period of notice shall be given to parties affected by such a withdrawal of obligations.

Process for determining a relevant market for the purposes of SMP analysis

(6) In identifying markets in accordance with competition law principles, recourse should be had to the following three criteria:

(a) the presence of high and non-transitory entry barriers whether of structural, legal or regulatory nature. 

(b) However, given the dynamic character and functioning of communications markets, possibilities to overcome barriers within a relevant time horizon have also to be taken into consideration when carrying out a prospective analysis to identify the relevant markets for possible ex ante regulation. Therefore the second criterion admits only those markets the structure of which does not tend towards effective competition within the relevant time horizon. The application of this criterion involves examining the state of competition behind the barriers of entry. 

(c).The third criterion is that application of competition law alone would not adequately address the market failure(s) concerned.

(7) Only those markets that positively fulfil these three (3) criteria shall be considered to be “relevant markets for ex-ante intervention”.

(8) The Authority shall publish a list and rationale for inclusion of these markets every two years, to be submitted for public consultation.

(9) To guarantee continuity of existing regulations, an Initial List is available in Schedule 1 and will be reviewed one year after the promulgation of the present Bill.

Process for determining whether a licensee has significant market power.

(10) A licensee shall be considered to have significant market power in relation to a market if it enjoys a position which amounts to or is equivalent to dominance of that market, that is to say a position of economic strength affording it the power to behave to an appreciable extent independently of competitors, customers and ultimately consumers.

(11) A licensee shall be considered to be dominant in a relevant market if that licensee has a market share equal to or in excess of 35% of that relevant market. In such a case the licensee shall be given the opportunity to demonstrate to the Authority that: 

(a)
the relevant market designated by the Authority is not a proper one for the purposes of imposing additional licence or other obligations designed to regulate dominance; or

(b)
the operator does not enjoy a position of dominance in the relevant market; or 

(c)
there is no need to impose additional licence or other obligations because the licensee is willing and able to give the Authority voluntary undertakings that will satisfactorily prevent any abuse of such dominance in the relevant market.

(12)
In the event that the Authority does not agree with the Licensee’s argument and proposes nevertheless to impose additional licence obligations on the licensee, then that proposal shall be the subject of full public consultation and could be appealed by the licensee to a competent  Authority that may hear such an appeal.


MTN believes regulatory intervention should only be applied as a last recourse.

· MTN believes automatic thresholds for intervention (based on market share) are widely discredited as appropriate triggers for regulatory intervention.

· It has been shown that firms with much larger shares than 35% may not hold market power, while firms with much lower market shares could well hold such powers (in other jurisdictions, every provider of fixed voice call termination is deemed to have market power on that service, regardless of its overall market share).

· Market share thresholds also create market-distorting behaviours, with players strategically managing growth to escape regulation.

· They also create asymmetries in regulatory treatments which are not justified on an economic basis: why should a firm with 36% market share be obliged to provide cost based facilities while a firm with 34% doesn’t?

MTN therefore proposes to make ex-ante intervention subject to economic analysis at two levels:

1. demonstrate that a given market is such that it benefits from ex-ante intervention rather than a traditional ex-post process.

2. demonstrate there is no effective competition in such a market – so as to avoid deploying intervention in competitive segments of the market.

To address regulatory resourcing issues, MTN is willing to accept the burden of proof to demonstrate that:

· the relevant market in the Authority’s list is NOT  appropriately defined (eg. it is too “narrow), or

· despite a market share above 40% (a standard threshold for presumption of market power), the firm does not, in fact, hold market power.

MTN also believes an SMP operator should be given the opportunity to give remedial undertakings to the Authority to alleviate the market failure. Only then could the Authority be able to decide whether to impose specific terms and conditions to the SMP operator.

That decision, together with the proportionality of the chosen remedy should be open to appeal.



NEW CHAPTER 9

UNIVERSAL SERVICE OBLIGATIONS


TBD
At present, no process is described to declare a USO operator and ensure the obligations imposed onto it are fair and proportionate.

CHAPTER 10

CONSUMER ISSUES

 Retail and wholesale tariffs 

61(1) The Authority may—

(a) only in respect of those markets or market segments where the Authority determines that no or ineffective competition exists; or

(b) in order to protect consumer interests,

prescribe the manner of determining retail and wholesale tariffs which may be levied by a licensee in respect of the provision of—

(i) communications network services;

(ii) communications services; or

(iii) any other service contemplated by this Act or the related legislation.
(2) Ineffective competition exists where a licensee in any market or market segment has significant market power or control of essential facilities.

.
Retail and wholesale tariffs 

61(1) The Authority may—

(a) only in those markets identified for the purpose of ex-ante regulation;
(b) only where the Authority determines that no or ineffective competition exists,
prescribe the manner of determining retail and wholesale tariffs which may be levied by a licensee in respect of the provision of—

(i) communications network services;

(ii) communications services; or

(iii) applications services.
(2) Ineffective competition exists where a licensee has significant market power in the relevant market  identified for retail or wholesale regulation

The sole mandate for intervention should be lack of effective competition in an ex-ante market.

It is very inappropriate that the finding of SMP in ANY market should allow the Authority to regulate retail or wholesale tariffs of a licensee.

CHAPTER 11

GENERAL

67. Carrier pre-selection

Repeal
Addressed in Chapter 7 as an interconnection issue 


CHAPTER 13

TRANSITIONAL PROVISIONS


84. (1) Subject to Chapter 3—

(a) all licences granted, issued or considered to   be granted or issued in terms of the Telecommunications Act;

(b) radio spectrum licences and signal distribution licences granted or issued or considered to be granted or issued in terms of the Broadcasting Act and the IBA Act;

(c) all licences granted or issued or considered to be granted or issued in terms of the Sentech Act; and 

(d) all public, commercial and community broadcasting licenses considered to be granted or issued in terms of the Broadcasting Act and the IBA Act, (in this chapter collectively referred to as “existing licences”) remain valid under this Act until converted by the Authority in terms of section 85.






(2)       Despite section 7 and subject to subsection  (3), any person who, immediately before              the commencement of this Act, lawfully              provided a communications service without              a licence is considered to have permission              to continue to provide such service, if—

(a) such person applies to the Authority for the necessary licence within 90 days of the commencement of this Act; or







(b)
the Authority exempts such service in terms of section 6. 

(3)   The permission granted in terms of subsection (2) is considered to continue until the Authority either—

(a) exempts such service in terms of section 6;


(b) refuses the application; or

(c) grants the licence.

(4) Existing licences referred to in subsection (1) must be converted by the Authority in terms of section 85 within 12 months from the commencement date of this Act.

(5) The holder of an existing licence must, within 90 days of the commencement date of this Act, submit a written notice to the Authority offering to surrender its licence upon conversion and to be granted one or more new licences in terms of section 85.

(6) Where the holder of an existing licence does not submit the notice within the time frame provided in subsection (5), such existing licence expires upon the 180th day from the expiration of the period of 90 days.

(7) Any current applications pending before the Authority upon the coming into force of this Act must be considered to have been submitted in accordance with the provisions of this Act.

(8) The Authority may require applicants to amend their applications where the Authority determines that such applications do not conform to the requirements of this Act.

Licence Conversion 

85.  (1) In any case where a holder of an existing licence notifies the Authority within the period of 90 days in accordance with section 84(5), the Authority must convert the existing licence of such licensee by granting one or more new licences that comply with Chapter 3

(2) The Authority must, subject to section 84(5), publish by notice in the Gazette a schedule in terms of which the Authority plans to undertake the existing licence conversion process.  Such notice must—

  (a) identify the existing licences that must be

 converted through the process of granting new licences and those services that are exempted as provided for in section 6;

(b)set out        (b) set out a time frame for such conversion,   

   including      but not limited to the expected time frame for grantin                  granting new licences under this Act;

(c) set out the form and content, including

 information that must be provided to the Authority by the holders of existing licences to assist the Authority in the conversion process;

(a)     (d)set out the process the Authority plans to 

undertake in converting such existing licences; and 

(e    (e) confirm the rights of the applicants to participate in such  process.    

(  

      (3)  To the extent that existing licensees comply with section 84(5), the following framework must be used by the Authority for converting existing licences and re-issuing new licences: 

(a) Where an existing licence authorises the holder of such  licence to both provide services and operate facilities or networks,  the Authority must re-issue to that licence holder— 

(i) one or more licences relating to the communications services or application services; and 

(ii) separate licences relating to the radio frequency spectrum and communications network services, consistent with the licence categories set out in Chapter 3.

(b) Where a licence holder licensed in terms of the IBA Act or the Broadcasting Act at the time this Act comes into force provides any services identified in Chapter 3 (whether authorised by separate licence or in connection with, or part of, a broadcasting license or any other licence) such licence holder must comply with section 84 regarding—

(i) surrendering such licence or licences; and

(ii) receiving re-issued licences from the Authority in accordance with this section.

(c) When a frequency assignment forms part of a broadcasting licence the licence holder must be re-issued its broadcasting licence and a corresponding radio frequency spectrum licence in accordance with this Act.

(d) Guidelines relating to—

(i) categories;

(ii) classifications of services; or 

(iii)  functions and facilities, 

identified in the related legislation or any regulation or licence must be used by the Authority in converting and re-issuing licences in compliance with this Act. 

(e) The following are communications services:

(i) Value-added network services

(ii) a multi-channel distribution

(iii) a carrier of carriers

(iv) common carrier services

(v) international telecommunications services

(vi) local access telecommunications services

(vii) mobile cellular telecommunications services

(viii) multimedia services;

(ix) national long distance telecommunications services

(f) The following are communications network services or communications facilities, regardless of whether the authority to provide such facility, system, network, apparatus, station or other similar service was authorised in connection with any service or whether such authorisation was contained in one or more licences: 

(i)    Broadcasting signal distribution;

(ii)   a telecommunication facility;

(iii)  a local exchange facility;

(iv)  a telecommunication system;

(iv) a mobile cellular telecommunication

         network;

(v) a public switched telecommunication

        network;

(vii)  a radio apparatus;

(viii) a radio station; 

(ix) any other similar facility identified in the

       related legislation, any regulation or licence

      as a telecommunication facility.

(g) Public, commercial, and community sound and television broadcasting services identified in the related legislation whether provided—

  (i) free-to-air;

  (ii) via terrestrial subscription, satellite subscription, cable subscription or 

any other class of broadcasting service prescribed by the Authority from time to time, 

are broadcasting services under this Act. 

(h) Short-term radio frequency spectrum licences are special temporary authorisations contemplated in section 5(6)(a)(iv).

(i) Spectrum licences are radio spectrum licences.

(ii) (4) As part of the conversion process, the Authority may grant additional rights to the licensees with commensurate licence obligations in order to convert the existing licences in accordance with provisions of this Act.

(5) Upon conversion of any existing licence through the process of granting a new licence or exemption of any service in terms of section 6—

(a) such new licence or exempted service, as applicable, is governed by the provisions of this Act; and 

(b) the existing licence is considered to have been surrendered and has no further force or effect.

(6) Subject to subsection (1), existing licences remain in full force and effect until converted by the Authority in terms of this section.

(7)  The Authority may not grant or include in any licence converted in terms of this section any monopoly or exclusionary rights in any service contemplated by this Act or the related legislation. 

(8) No existing licensee may have any claim against the Authority or any other person asserting such monopoly or exclusionary rights.


84. (1) Subject to Chapter 3—

(e) all licences granted, issued or considered to   be granted or issued in terms of the Telecommunications Act;

(f) radio spectrum licences and signal distribution licences granted or issued or considered to be granted or issued in terms of the Broadcasting Act and the IBA Act;

(g) all licences granted or issued or considered to be granted or issued in terms of the Sentech Act; and 

(h) all public, commercial and community broadcasting licenses considered to be granted or issued in terms of the Broadcasting Act and the IBA Act, (in this chapter collectively referred to as “existing licences”) remain valid under this Act until converted by the Authority in terms of section 85.






(2)         Despite section 7 and subject to subsection  

             (3), any person who, immediately before 

             the commencement of this Act, lawfully 

             provided a communications service without 

             a licence is considered to have permission 

             to continue to provide such service, if—

(a) such person applies to the Authority for the necessary licence within 90 days of the commencement of this Act; or







(b)
the Authority exempts such service in terms of section 6. 

(3)   The permission granted in terms of subsection (2) is considered to continue until the Authority either—

(d) exempts such service in terms of section 6;


(e) refuses the application; or

(f) grants the licence.

(4) Existing licences referred to in subsection (1) must be converted by the Authority in terms of section 85 within 12 months from the commencement date of this Act.

(5) The holder of an existing licence must, within 90 days of the commencement date of this Act, submit a written notice to the Authority applying for the conversion, in terms of section 85, of its existing licence into, one or more new licences contemplated in Chapter 3.

(6) Where the holder of an existing licence does not submit the application contemplated in subsection (5) within the time period stipulated in that section provided in subsection (5), such existing licence will lapse and cease to be of any force or effect 180 days after the expiry of that period. 

(7) Any applications pending before the Authority upon the commencement of this Act will be deemed to have been submitted in accordance with the provisions of this Act.

(8) The Authority may require any person who has submitted an application contemplated in subsection (7) to amend that application if the Authority determines that such application does not conform to the requirements of this Act.

Licence Conversion 

85.  (1) In any case where a holder of an existing licence submits an application in terms of section 84(5) to the Authority within the time period stipulated in 84(5), the Authority must convert the existing licence of such licensee by granting  that licensee one or more new licences of the nature contemplated in Chapter 3, provided that any such new licence must be granted on terms and conditions no less favourable to the licensee concerned and the terms and conditions of its existing licence which is being converted in terms of this section.

(2) The Authority must, within 30 days of the commencement of this Act,  publish by notice in the Gazette a schedule in terms of which the Authority plans to undertake the existing licence conversion process.  Such notice must—

(a) identify the existing licences that must be

 converted through the process of granting new licences and those services that are exempted as provided for in section 6;

(b)set out  (b) set out a time frame for such conversion,      including          but not limited to the expected time frame for grantin                  granting new licences under this Act;

(c) set out the form and content of applications for the conversion of existing licences , includinginformation that must be provided to the Authority by the holders of existing licences to assist the Authority in the conversion process;

(b)    (d)  set out the procedure that the Authority will follow  in converting such existing licences; and 

(e      (e) confirm the rights of the applicants to be afforded a fair opportunity to participate in the conversion process.    

(  (3)  To the extent that existing licensees comply with section 84(5), the following framework must be used by the Authority for converting existing licences and issuing new licences to such licensees: 

(a) Where an existing licence authorises the holder of such  licence to both provide services and operate facilities or networks,  the Authority must issue to that licence holder— 

(i) one or more licences authorising it to provide communications services or application services, as the case may be; and 

(ii) (ii) separate radio frequency spectrum and communications network licence, 

(iii) consistent with the licence categories set out in Chapter 3.

(c) (b)  Where a licence holder licensed in terms of the IBA Act or the Broadcasting Act at the time this Act comes into force provides any services identified in Chapter 3 (whether authorised by separate licence or in connection with, or part of, a broadcasting license or any other licence) such licence holder must comply with section 84 (5) 

(c) Where a frequency assignment forms part of a broadcasting licence the licence holder must be re-issued its broadcasting licence and a corresponding radio frequency spectrum licence in accordance with this Act.

(d) Guidelines relating to—

(i) categories;

(ii) classification of service; or

(iii) functions and facilities ,

identified in the related legislation or any regulation or licence must be published and used by the Authority in converting and re-issuing licences in compliance with this Act

(e) The following categories of services, as defined in the related legislation, will be regarded as   communications services for the purposes of conversion of existing licences in terms of this section:

(i) value-added network services

(ii) multi-channel distribution services;
(iii) carrier of carriers services;
(iv) common carrier services

(v) international telecommunications services

(vi) local access telecommunications services

(vii) mobile cellular telecommunications services

(viii) multimedia services;

(ix) national long distance telecommunications services

(f) Subject to compliance with section 84(5), any existing licence or authorisation to provide:

(i)    Broadcasting signal distribution;

(ii)   a telecommunication facility;

(iii)  a local exchange facility;

(iv)  a telecommunication system;

(vi) a mobile cellular telecommunication

         network;

(vii) a public switched telecommunication

        network;

(vii)  a radio apparatus;

(viii) a radio station; 

(ix) any other similar facility identified in the

       related legislation, any regulation or licence

      as a telecommunication facility.

must  be converted into a communications network service licence, regardless of whether such existing licence or authorisation was granted in connection with the provision of a service regardless of whether it was embodied in one or more licence or authorisation. 

(g) (g) Public, commercial, and community sound and television broadcasting services identified in the related legislation whether provided—

  (i) free-to-air;

  (ii) via terrestrial subscription, satellite subscription, cable subscription or 

any other class of broadcasting service prescribed by the Authority from time to time, 

are broadcasting services under this Act. 

(h) Short-term radio frequency spectrum licences are special temporary authorisations contemplated in section 5(6)(a)(iv).

(3) (i) Spectrum licences are radio spectrum licences.

(iii) (4) As part of the conversion process, the Authority may,  upon application by the holder of an existing licence,  grant additional rights to that licensee, provided that the Authority shall, within 60 days of the commencement of this Act, prescribe the nature of the additional rights that may be granted in terms of this subsection as well as the corresponding obligations, commensurate with such additional rights, and provided further that such additional shall:

(a) be restricted to the rights that are usually conferred by a licence of the nature into which the existing licence is being converted, as contemplated in the standard terms and conditions applicable to the relevant category of licence, prescribed by the Authority in terms of section 8(1);

(b) not authorise the licensee concerned to provide any service which :

(i) it was not authorised to provide in terms of its existing licence, or 

(ii) is not usually authorised by a licence of the nature into which the existing licence is being converted;

(c ) not be granted unless the Authority will have afforded all third parties  that might be affected adversely  if such rights  were granted a fair opportunity to make representation to the Authority.

(5) Upon conversion of any existing licence through the process of granting a new licence or exemption of any service in terms of section 6—

(a) such new licence or exempted service, as applicable, is governed by the provisions of this Act; and 

(b) the existing licence is considered to have been surrendered and has no further force or effect.

(6) Subject to subsection (1), existing licences remain in full force and effect until converted by the Authority in terms of this section. 

(7) Subject to subsection (1), the Authority may not grant or include in any licence converted in terms of this section any monopoly or exclusionary rights in any service contemplated by this Act or the related legislation. 

(8) No existing licensee may have any claim against the Authority or any other person asserting such monopoly or exclusionary rights.




SCHEDULE 1: Initial List of relevant markets

The following markets could be considered to be relevant for the evaluation of effective competition (SMP analysis). It should be reviewed by ICASA every two years and immediately updated following a successful market definition challenge by a candidate SMP operator as per process described in Chapter 8.

Retail level

1.
Access to the public telephone network at a fixed location for residential customers.

2. Access to the public telephone network at a fixed location for non-residential customers.

3. Publicly available local and/or national telephone services provided at a fixed location for residential customers.

4. Publicly available international telephone services provided at a fixed location for residential customers.

5. Publicly available local and/or national telephone services provided at a fixed location for non-residential customers.

6. Publicly available international telephone services provided at a fixed location for non-residential customers.

7. The minimum set of leased lines

Wholesale level

8. Call origination on the public telephone network provided at a fixed location.

9. Call termination on individual public telephone networks provided at a fixed location.

10. Transit services in the fixed public telephone network.

11. Wholesale unbundled access (including shared access) to metallic loops and sub-loops for the purpose of providing broadband and voice services.

12. Wholesale broadband access.

13. Wholesale terminating segments of leased lines.

14. Wholesale trunk segments of leased lines.

15. Voice call termination on individual mobile networks.

16. The wholesale national market for international roaming on public mobile networks.

17. Broadcasting transmission services, to deliver broadcast content to end users.

Schedule 2: List of potential remedies
18. An obligation to act fairly and reasonably in the way in which the licensee responds to requests for interconnection and facilities leasing;

19. a requirement that the obligations contained in the licence terms and conditions must be complied with within the periods and at the times required by or under such terms and conditions, failing which a penalty may be imposed;

20. a prohibition against discriminating in relation to matters connected with interconnection or with the provision of communications network services and communications services;

21. an obligation requiring the licensee to publish, in such manner as the Authority may direct, all information for the purpose of ensuring transparency in relation to—

(i) interconnection; or

(ii) the provision of communications network services and communications services;

22.  an obligation to publish, in such manner as the Authority may direct, the terms and conditions for—

(i) interconnection; or

(ii) the provision of communications network services and communications services which may take the form of a reference offer;

23.  an obligation to maintain a separation for accounting purposes between different matters relating to—

(i) interconnection; and

(ii) the provision of communications network services and communications services;

24. a requirement relating to the accounting methods to be used in maintaining the separation of accounts referred to in paragraph (6);

25. price controls, including requirements relating to the provision of wholesale and retail prices in relation to matters connected with the provision of—

(i) interconnection; or

(ii) communications network services or communications services;

26. matters relating to the recovery of costs and cost orientation; and

27. with regard to broadcasting services, the appropriate amount of South African programming, including—

(i) music content;

(ii) news and information programmes; and

(iii) where appropriate, programming of local or regional significance.

� For example, see section 61. 


 (1) The Authority may—


(a) only in respect of those markets or market segments where the Authority


determines that no or ineffective competition exists; or


(b) in order to protect consumer interests,


prescribe the manner of determining retail and wholesale tariffs which may be levied by


a licensee […]. (our emphasis) 


 


 


� � NB: this list is given for information only. 








