Attention:
Nusreen Khan

Reference:
Dismissals related to incapacity due to mental illness (mental handicap)

Dear Nusreen

Our telephone discussion this 12th ultimo refers.

I’d be delighted and deeply humbled at the prospect of addressing a Select Committee on an issue that has had such a profound effect on my life and no doubt the lives of others. I would certainly welcome the opportunity to address the very people who are so intimately concerned with the drafting of legislation and in particular legislation directly impacting on the lives of hundreds, if not thousands of individuals whose lives are similarly disrupted as a result of mental illness. 

It is a trauma that has such devastating consequences on the individual that unless one has experienced first hand the unintended consequences of such diagnosis ie incapacity due to mental illness, it becomes almost impossible to fathom the depth of gloom and despair individuals so afflicted sink to.
 You are left with such a profound feeling of hopelessness, of being inadequate and a terrible burden on society that it comes as no surprise to me (and I should think professionals alike) that some of us simply give up the fight for survival and withdraw completely from any form of social intercourse, and tragically in some reported (and alarmingly no longer isolated) cases resorting to the ultimate sacrifice. One also has to contend with amongst others, physiological changes that are unpleasant to live with (for example little, almost invisible to the naked eye, sores that appear in the mouth cavity from time to time for no apparent reason, hallucinations, impotence etc) and a host of other debilitating side effects too numerous to mention. 

It is not so much my personal experiences that I wish to articulate but experiences in general and with specific emphasis on mental disability and the attendant havoc it (an intellectual handicap) wreaks on peoples lives. The destruction is catastrophic and complete. No embarrassment is spared the sufferer. I not only lost my home and with it a secure job with the Provincial Administration of the Western Cape, I lost my inherent dignity as a human being.
 I could no longer face my peers; I was viewed with skepticism and looked at with utter disdain and revulsion. The feeling is almost palpable. It is such a profoundly humiliating experience that I will never forget the day I exited the offices of the Western Cape Education Department. It was not so much a feeling of utter elation that one would normally experience at being relieved of an albatross . . . an indescribable burden being lifted off ones shoulders; it is the ‘joy’ at being spared the agony one has had to endure akin to that of the cancer sufferer who has reached such a stage of ill health that no amount of morphine or pentothal can ease the horrific pain he or she suffers, only death will give that sense of freedom. Mental incapacity unlike other major illnesses is fraught with unintended consequences and the extremely intimate nature of some of these, sexual dysfunction being one of them (due in no doubt to CNS medication routinely prescribed in an effort to contain the ravages of severe forms of mental ill health) leaves the hapless sufferer with the added burden of being rejected by his or her spouse and/or partner. No less an authority than Dr John Grogan
 has this to say about mental illness:

‘The approach of an employer in this situation is, in our view, one to be based on those words which we had used earlier in our judgment — sympathy, understanding and compassion. There is no principle that the mere fact that an employee is fit at the time of the dismissal makes his dismissal unfair, one has to look at the whole history and the whole picture. Secondly, every case must depend on its own facts, and provided that the approach is right, the factors which may prove important to an employer reaching what must inevitably have been a difficult decision, include perhaps some of the following — the nature of the illness; the likelihood of it recurring or some other illness arising; the length of the various absences and the spaces of good health between them; the need for the employer for the work to be done by the particular employee; the impact of the absences on others who work with the employee; the adoption and the carrying out of the policy; the important emphasis on a personal assessment in the ultimate decision and of course, the extent to which the difficulty of the situation and the position of the employer has been made clear to the employee so that the employee realizes that the point of no return, the moment of the decision ultimately being made may be approaching. These, we emphasise, are not cases for disciplinary approaches; these are for approaches of understanding.’
       

It is therefore criminal that the state continues to perpetuate the myth (and it does so with impunity) that mental illness is a disability that ought to be countered with the kind of arbitrary ruthlessness in cases where the individual so diagnosed has been dealt with.
 It is furthermore unconstitutional in that it unfairly discriminates against the individual on a specific ground.
 I was diagnosed with a Major Depressive Disorder and schizophrenia and have been on antidepressants ever since.
 I am no different to other able bodied persons, I am very well read, have excellent all round ability in written and verbal English and have a wide interest in current affairs and local issues. I am furthermore of above average intelligence and continue to render an invaluable service to the community in which I reside, yet society and in particular employers of which the state is the largest and where by far the prevalence of workplace induced mental illness eg stress is highest continues to stigmatise and in sheer desperation shun the reality of mental illness. Instead of being innovative and approaching the incapacity with understanding it chooses to shield behind the infamous section 17(2)(a) of the Public Service Act (Proclamation 103 of 1994) and negative the very lofty and noble ideals contained in sections 10, 23 and 33 of the Constitution of the Republic of South Africa, 1996: Act 108 of 1996. 

Yes I do have differences as a result of my intellectual handicap, differences so miniscule and insignificant (in my view) so as not to cause alarm in the eyes of the beholder that I fail to comprehend the rationale of dismissing employees diagnosed with an intellectual handicap. If one has to investigate the particular circumstances surrounding my own discharge from the Public Service it would no doubt reveal that I was not born with an intellectual handicap; it manifested itself in the workplace, it was directly attributable to fault on the employer’s part. I can vividly remember the day in August 1998 when I was confronted with the strange and inescapable reality that there was something fundamentally ‘wrong’ with me and that something was not physical; it had its origins in my mind (if you will) and the consequent fear of the unknown. That day was when I first consulted with Dr Chris George, a psychiatrist, who confirmed my worst fears: I had developed a mental illness as a direct result of the circumstances and conditions under which I worked. No less than two other psychiatrists further confirmed this diagnosis with the concurrence of a psychologist.
 It was never disputed by the state. Little did I realize then that this my first encounter with mental illness would become my undoing, my nemesis.

 I was subsequently dismissed as a result of mental illness; the pathetic excuse engineered by the department’s apologists was that I had neglected to submit a sick certificate to cover one such period of prolonged absence. What followed was a struggle of titanic proportions and I was only reemployed a year or so later. The state capitulated but not without a fight unfairly fought with the odds heavily stacked against me. What further surprised and disillusioned me was the fact that the unions were singularly conspicuous by their absence and unwillingness to enter the fray with me. I had to wage a lone battle against the formidable resources of the state in its ruthless determination to keep out the proverbial leper. I am particularly passionate about the plight of people afflicted with a mental illness, because unlike any other disability the discrimination and ridicule is unashamedly felt. There is this ostracism that one has to deal with that permeates the very atmosphere. People seem to think that somehow we are lesser mortals and this thinking has been reinforced by my experiences in state run psychiatric facilities, which institutions I was forced to turn to seek ongoing professional help as my membership of Bonitas Medical Aid was likewise summarily terminated. 

This is the ruthlessness and clinical efficiency I alluded to. I am an outpatient of Valkenberg Psychiatric Hospital. I was hospitlised in a similar institution, Stikland Hospital in 2002, after my discharge from Karl Bremer Hospital where I had been admitted after a failed suicide attempt one week after my eldest son had been interred. He was the victim of a callous and senseless murder. The state again failed in its constitutional obligations
 and conditions there are at best primitive.
 It is incidents like these that leave one with a sense of despair and hopelessness at what inevitably will become the destiny of others similarly afflicted. I will not make any apologies whatsoever for the fact that I am suffering from a mental illness
 and I certainly will not want to be treated any differently as it is this differentiation that lies at the root of the problem.
 We need to confront not demonise mental disability so as to understand the concept of individualism and the uniqueness inherent in all of us; only then will we be able to accommodate the needs and aspirations of people suffering with an intellectual handicap.

In summa the Act
 also prohibits unfair discrimination on the ground of a person’s mental health status, and provides that any determination concerning a person’s mental health status must be based solely on factors that are relevant to his mental health status and not socio-political or economic status, cultural or religious background or affinity.
 A determination of a person’s mental health status may only be made for purposes that are directly relevant to his mental status.
 

 “Our deepest fear is not that we are inadequate. Our deepest fear is that we are powerful beyond measure. As we are liberated from our own fear, our presence automatically liberates others.”
 

I thank you.

Kind Regards,

Vincent St Laurant Phillips. (signed) 

Cell
072 988 4838

e-mail
2041934@uwc.ac.za [student e-mail] 
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� “[M]ental illness” is defined as “any disorder or disability of the mind, and includes any mental disease and any arrested or incomplete development of the mind ”.


� Hy presenter aanvanlik met ŉ paar maande geskiedenis van die volgende simptome wat progressief vererger het, nl. ŉ konstante bedrukte gemoed, afname in belangstelling in die lewe, selfmoordgedagtes, afname in dryfkrag, verminderde energie, afname in konsentrasie en geheue, slapeloosheid, angstigheid, spanning en prikkelbaarheid.


� Persal number 14586029.


� John Grogan BA(Hons)(Rhodes) B Iuris LLB (SA) LLM PhD (Rhodes) is one of the most prolific and respected writers on labour law in South Africa. He has been involved in the practice and teaching of labour law for nearly twenty years, and left his position as professor and head of the Department of Law at Rhodes University to enter private practice as a labour lawyer in 1997.


� Lynoch v Cereal Packaging Ltd [1988] IRLR 510 at 512.


� On the international movement towards rights for mental health patients see Cockerell Bill of Rights Compendium par 3E29. On the patient’s right to receive and refuse treatment see Heaton in Van Heerden et al (eds) Boberg’s Law of Persons and the Family 117 fn 49; Kruger LAWSA vol 17 Mental health pars 362–368; Kruger Bill of Rights Compendium par 3EB9–3EB12; Snyman 1983 Journal for Juridical Science 193; Oosthuizen, Fick and Els 1995 Medicine and the Law 601; Allen and Allen 1997 SALJ 578 and 724.


� The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.


� Sy diagnose is die van ŉ Major Depressiewe Steuring, herhalende tipe (DSM IV). Sy derde afbraak, sedert 1998, was van ŉ erge graad en het gepaardgegaan met psigotiese kenmerke.


� Drs Eugene Vorster M.B.Ch.B., M.Med. (Psych.) (Stell) Pr. No. 2204576 and A. Lekas M.B.Ch.B., D.P.M. Pr. No. 2200961; Dr Hennie Lategan.


� Section 27 of the Constitution.


� S 8(2) infra.


� Although a mentally ill person necessarily suffers from a mental incapacity the converse is not always true. In other words, the fact that someone suffers from a mental disability or incapacity does not inevitably mean that she is mentally ill: see Mitchell v Mitchell 1930 AD 217 and De Villiers v Espach 1958 3 SA 91 (T). 


� S 10(1), Mental Health Care Act 17 of 2002.


� Act 17 of 2002.


� S 12(1) supra. The same applies if someone’s mental health status has to be determined for purposes of giving effect to the Criminal Procedure Act 51 of 1977.


� S 12(2) supra.


� Nelson Mandela LLB. UNISA, 1989. LLD (h.c.) UNISA, 1999
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