XENOPHOBIA

A SUBMISSION BY THE SOUTH AFRICAN POLICE SERVICE

Introduction


Xenophobia is defined in the dictionary (Oxford Advanced Learner's dictionary of Current English) as "irrational hatred or fear of strangers or foreigners". The question is whether this "hatred or fear of strangers or foreigners is existing in South African society and, if so, whether it is just an attitude or whether it is something more, i.e. an activity or a practice, in other words, does it manifest itself in such a manner that strangers/foreigners are actually victimized, harmed or assaulted?

Xenophobia in South African society:

Ingrid Palmary of the Centre for the Study of Violence and Reconciliation ("Refugees, Safety and Xenophobia in South African cities: the role of local government" (2002)) notes that there is widespread xenophobia within South African communities and local government structures.

In 2001, whilst South Africa was preparing for the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance in Durban, Radio Netherlands reported that xenophobia is on the rise in South Africa, quoting a survey which has found that 82% of South Africans hate and resent foreigners.

An author of a report published by the Centre for the Study of Violence and Reconciliation titled 'A foreign experience : Violence, Crime and Xenophobia during South Africa's transition" explained in an interview with Radio Netherlands that there is a general climate of hostility towards foreigners (in South Africa):

'it's most visible in public responses to foreigners, in the daily interaction that foreigners have with South Africans on the streets for example. But there's also an institutional xenophobic response. So we see people having their documents torn up, we see very hostile responses from the police, and traumatisation taking place, too."


Recent accusations by the media of alleged xenophobic practices in the SAPS resolve around the apprehension of "foreigners" (read South Africans) by the and their subsequent detention at Lindela holding facility near Johannesburg. Earlier, professor Jonathan Crush of the South African Migration Project, quoting research by the SA Human Rights Commission, stated that up to 20% of those in detention at Lindela were actually South Africans who had not been given the opportunity to prove this fact to their arresters.


We cannot comment on the real extent of xenophobia in the South African society. It is assumed that the HRC will as part of this interaction, endeavour to establish that. However, it is accepted that xenophobia does exist in the South African society, and that the South African Police Service by necessity will be affected by it.

The SAPS is constitutionally bound to prevent and investigate crime and by necessity, police actions do uncover illegal activities in which foreigners are involved, as well as the presence of illegal immigrants.

The problem of xenophobia is not localised

Xenophobia is not a phenomenon that is peculiar to South Africa. According to a recent report by One World South Asia, quoting a UN -Habitat Report on the state of the world's cities, there are 175 million documented international migrants worldwide, with growing multiculturalism fuelling xenophobia which urgently needs to be combated.

According to a statement dated 28 January 2002, by Mary Robinson, the United Nations High Commissioner for Human Rights "People in all parts of the world continue to suffer daily from racism, racial discrimination, xenophobia and related intolerance."

A major reason for xenophobia is the true market system where individuals and groups compete for limited resources.

Reasons for xenophobia:

The popular reasons for xenophobia can be found in a plethora of explanations which are mainly based on economical grounds such as housing, education, health care and employment.  The reason can also be found in stereotyping, namely that (illegal) immigrants are criminals, drug dealers and smugglers. Some blame xenophobia as being part of a perceived culture of violence and the period of isolation during the apartheid-regime.

Research
 has also indicated that xenophobia which foreign traders face from South African traders, fall within three main categories:

Jealousy among South Africans who believe that income-generating opportunities are reduced for South Africans and a belief that foreigners are thought to be more successful in their businesses than South Africans;

A belief among local traders that foreigners have greater access to capital to start businesses; and;

A belief that refugee groups have better access to legal representation than South Africans.

Same writers conceptualise xenophobia in terms of frustration and relative deprivation. Tshitereke, C "Xenophobia and relative deprivation" (1999) notes that "people often create a 'frustration-scapegoat'; i.e. they create a target to blame for ongoing deprivation and poverty.

What are the SAPS doing to combat xenophobia and are our immigration laws, policies and practices xenophobic and discriminatory?

The South African Police Service is, more than ever in its history, aware of its legal responsibilities towards all the inhabitants of the country. Individual members who contravene the laws of the country are dealt with in a firm manner to immediately eradicate any form of criminal conduct or misconduct. The swift action of the SAPS in arresting the police officials who set their dogs on the Mozambican foreigners in 1998, bears testimony to this.

The SAPS's Code of Conduct, the Constitution, 1996, the South African Police Service Act, 1995, and the Criminal Procedure Act, 1977 all require the SAPS and its officials to uphold and protect the fundamental rights of every person in the country.

The SAPS has until recently presented training courses on diversity and respect for different groupings, including xenophobia. To date a total number of 25 000 SAPS officials and civilians in the employee of the SAPS have been trained in this respect.

The immigration laws and practices of the country have been revisited to be more flexible towards foreigners entering the country and to ensure that immigration control is performed within the highest applicable standards of human rights protection. One of the main objectives of the new Immigration Act, No. 13 of 2002, according to the Preamble of the Act, is to prevent and counter xenophobia both within Government and civil society. The Immigration Act of 2002 and the Refugees Act of 1998 (Act No.130 of 1998), are affording rights to both illegal foreigners and refugees. Section 27 of the Refugees Act, for instance, states that refugees enjoy full legal protection, which includes the rights set out in Chapter 2 of the Constitution and the right to remain in the Republic in accordance with the provisions of the Act. Refugees are also entitled to seek employment and are entitled to the same basic health services and basic primary education which the inhabitants of the Republic receive from time to time. (Vide: section 27 (f) and (9) of the Refugees Act, 1998.)

Transformation of South Africa's immigration service, which includes capacity building, proper equipping and training of personnel, is also one of the JCPS priorities for 2004 and further.

Human rights training is incorporated in all training lectures of the SAPS including dog handler training, the handling of crowds, high-risk operations and firearms training, and other operational training.

The South African Police Service is frequently asked by the media and even in Parliament to expand on the involvement of foreigners in crime. The SAPS however do not keep statistics according to the nationality of offenders and clearly such an approach could contribute to xenophobia.

What can be done to reduce xenophobia:

All law enforcement officials, including all officials from the intelligence community and the Defence Force, need to be trained on the provisions of the Immigration Act, the Refugees Act, other applicable legislation, policies, etc. Human rights is the key to this issue, in view thereof that police actions that are inherently in accordance with constitutional principles such as just administrative action and respecting human rights in the broadest sense will probably not easily result in xenophobic actions. The SAPS has also focused on training in respect of the Promotion of access to Information Act, and the Administrative Justice Act, especially on managerial level.

Roles and responsibilities of law enforcement and intelligence authorities, including local government, in respect of immigration control and the provision of basic support services need to be clarified, defined and co-ordinated. We also need to realise that immigration control is not only a Home Affairs responsibility.

The media of the country has to analyse its reporting on migration, foreigners and the reaction of the State thereto: in many instances they create unnecessary negative perceptions and images of both foreigners and Government's reaction thereto.

Corruption among officials must be dealt with severely. The Prevention and Combating of Corrupt Activities Act, 2004 (Act No.12 of 2004) must be applied in full force and without exception and all officials must receive training on the Act. The anti-corruption unit of Home Affairs as contemplated by section 47 of the Immigration Act and which is charged with the task of preventing, deterring, detecting and exposing corruption, xenophobia, etc need to be established and staffed as a matter of urgency.

SAPS officials must take cognisance of the test (i.e. "reasonable grounds") set out in section 41 of the Immigration Act to determine whether persons are entitled to be in the Republic. The physical appearance of a person and his/her pronunciation of certain words may signify his or her foreignness but definitely do no, in itself, constitute grounds to determine whether a person is entitled to be in the Republic or not. Police officials will thus require facts, and not arbitrary grounds, when they arrest foreigners who are illegally in the country.

The South African Police Service has staffed a desk to focus on human rights training in the South African Police Service - an area where the SAPS in the past attracted attention in the SADC region amongst police services as well as within the United Nations context.

It is important that in instances of human trafficking, the victims are treated as such, and not be handled as criminals.  However, it is sometimes extremely difficult to distinguish sexual exploitation and sexual slavery from cases of opportunism. In many instances foreigners will be found illegally at brothels when action is taken in respect of drug-trafficking, money laundering. As a result of fear, such illegal immigrants are not willing to testify against their exploiters and will rather face deportation.


� Bronwyn Harris of the Centre for the Study of Violence and Reconciliation, interviewed by Anne-Marie Michel


� Crush, J "South Africa dogged by racism and xenophobia", July 2001


� Palmary, I supra





