

CHEADLE THOMPSON & HAYSON INC

19 August 2004

Jan Mahlangu

COSATU

By e-mail: mahlangu@cosatu.org.za
Dear Jan

Opinion – Public Investment Corporation Bill, 2004 (“PIC bill”).

1  We refer to our letter dated 6 August 2004 and confirm that we are instructed to:

1.1  Provide Cosatu with an opinion on the possible shortcomings in the process undertaken by the National Treasury in the processes to pass the Public Investment Corporation bill (“PIC bill”) at parliament.  In particular we are instructed to consider whether there is a basis to argue that the National Treasury is under a legal obligation to do the following:

1.1.1  Refer the matter to Nedlac for consultation;

1.1.2  Consult the member trustees of the Government Employees Pension Fund who were appointed by labour at the Public Service Co-ordinating Bargaining Council (“PSCBC”);

1.1.3  Refer the matter to the PSCBC for negotiation; and

1.1.4  Follow the procedures required by the National Framework Agreement (“NFA”).

1.2  Consider the shortcomings that arise in the PIC bill when considered in light of Cosatu’s views on the purpose and function currently fulfilled by the Public Investment Commissioners (“PI Commissioners”) and those of the proposed Public Investment Corporation (“PIC”).  Cosatu has advised us that its views are set out in the following documents:

1.2.1  Cosatu submission on the PIC draft bill dated 25 June 2004.

1.2.2  Letter from Cosatu dated 2 August 2004 to members of the ANC study group – portfolio and select committees of Finance, Parliament.

2  We are instructed with copies of the documents listed in annexure “A”.

Introduction

3  We confirm that we are instructed, amongst other things, that:

3.1  Cosatu is of the view that the PIC bill should have been tabled at Nedlac in terms of the Nedlac Act 35 of 1994 because the issues addressed by the PIC bill constitute socio-economic policy as envisaged in the Nedlac Act.

3.2  The largest entity that the PI Commissioners manage investments on behalf of is the Government Employees Pension Fund (“GEPF”).  The PI Commissioners currently manage R309 billion of assets.  The GEPF assets comprise 91.29% of the total assets that the PI Commissioners manage.

3.3  While the GEPF is not compelled to utilise the PI Commissioners as its asset managers, the PI Commissioners are the sole investment managers managing the GEPF’s assets.  The advantage to the GEPF is in the competitive rate at which the PI Commissioners are remunerated for the service.

3.4  The subject matter of the bill and the policy decisions on which the new proposed PIC structure is based constitute socio-economic issues because: 

3.4.1  the PIC will be responsible for the management of various retirement funds and other entities that engage in social upliftment and care.

3.4.2  there will be serious socio-economic consequences in the event that the GEPF assets are not managed in accordance the best corporate governance practices.    

3.4.3  the GEPF is a defined benefit fund and in the event that the GEPF is unable to make payment of retirement benefits as required in the rules of the fund, the state as the employer will have to make good any shortfall.  Such a scenario will obviously have serious implications for the economy.

3.4.4  The investment of assets of the magnitude of the assets managed by the PIC will obviously have a substantial impact on the market and therefore on the economy as a whole. 

3.5  Cosatu is of the view that the procedures set out in the NFA should be followed as the establishment of a juristic person known at the Public Investment Corporation and the transfer of the assets currently owned by the state (estimated at R90m) to this corporate entity constitutes ‘corporatisation’ as defined in the NFA Act.

3.6  While the board of trustees of the GEPF has not been formally constituted, the trustees elected by the PSCBC have been previously consulted on other issues and Cosatu is therefore of the view that they should have been consulted by the National Treasury regarding the proposed PIC.

3.7  National Treasury has previously discussed many issues relating to public service pensions with the PSCBC.  It therefore follows that the PSCBC should have been involved on the PIC bill.

3.8  While Cosatu acknowledges that it is necessary to establish an entity to address the current PIC Commissioners’ challenges that is capable of registration in terms of the Financial Advisory Intermediary Services Act (“FAIS”), it believes that a corporate entity is not necessarily appropriate and that other options should be considered. 

4  The appointment of PI Commissioners is currently regulated by the PI Commissioners Act 45 of 1984 (“PIC Act”).  This Act also regulates the PI Commissioners’ authority to invest moneys received or held by, for or on behalf of the state and certain bodies, councils, funds and accounts.  In effect the PI Commissioners manage investments on behalf of public sector entities.

5  The PIC Act of 1984 provides for the appointment of PI Commissioners by the Minister of Finance.  The PI Commissioners are individuals appointed to the position and are not a legal entity.  The most important aspect of the PIC bill is that it provides for the establishment of a legal entity known as the Public Investment Corporation.
  The PIC bill also provides for the transfer of the rights, obligations and assets of the commissioners to the corporation.  

6  The PI Commissioners are of the view that the current structure does not allow them to be a financial service provider under FAIS and it is for this reason that the establishment of a corporation is necessary.

7  The memorandum on the objects of the bill states that the bill must be dealt with in accordance with the procedures set out in section 75 of the Constitution. Section 75 deals with ordinary bills not affecting provinces and provides that when the National Assembly passes the bill, the bill must be referred to the National Council of Provinces.  The Council must either:

7.1  pass the Bill;

7.2  pass the Bill subject to amendments proposed by it; or

7.3  reject the Bill.

8  If the Council passes the bill without proposing amendments, the bill must be submitted to the President for assent.

9  If the Council rejects the bill or passes it subject to amendments, the Assembly must reconsider the bill, taking into account any amendment proposed by the Council, and may-

9.1  pass the Bill again, either with or without amendments; or

9.2  decide not to proceed with the bill.

10  A Bill passed by the Assembly must be submitted to the President for assent.

11  Section 195 of the Constitution, which deals with the basic values and principles governing public administration, requires that public administration must be governed by the democratic values and principles enshrined in the Constitution, including the principle that people's needs must be responded to, and that the public must be encouraged to participate in policy-making.

12  In terms of sections 59(1)(a) and 72(1)(a) parliament must facilitate public involvement in the legislative and other processes of the Assembly and its committees.  

13  Attached as annexure “B” are relevant provisions from the Constitution, 1996 (“the Constitution”) and the rules of parliament.

14  For the reasons discussed below it appears that the process undertaken by the National Treasury with regard to the PIC bill does not reflect the principles and democratic values and transparency required by the constitution. 

Procedures to be followed

15  Should the PIC bill be referred to Nedlac for consultation?
15.1  The Nedlac Act provides that one of the objects, powers and functions of Nedlac will be to consider all significant changes to social and economic policy before it is implemented or introduced in Parliament.  The Nedlac Act is legislation which gives effect to the constitutional principle that the public must be encouraged to participate in policy-making.

15.2  In terms of the definitions in the Nedlac Act ‘socio-economic policy’  “includes financial, fiscal and monetary policy, socio-economic programmes, trade and industrial policy, reconstruction and development programmes and all aspects of labour market policy, including training and human resource development.” (our emphasis)

15.3  The definition of socio-economic policy begins with the word ‘includes’ thus meaning that the categories of socio-economic policy defined in the Nedlac Act are not meant to be exhaustive and is defined extremely widely.

15.4  The case of Government of the Western Cape Province v Cosatu and another
 dealt with the ambit of the term socio-economic interest as referred to in section 77 of the Labour Relations Act, 1995 (“LRA”).   In this case the Labour Court considered whether certain demands made by Cosatu in connection with education policy related to socio-economic interest of workers. 

15.5  The Court held that it was not possible to provide an all-embracing definition of the phrase ‘socio-economic interest’.  Further, the Court held that each matter would depend on its particular circumstances and that it would generally be sufficient for a party to place the demand or matter giving rise to the dispute within the ambit of the social status and economic position of workers.  In this case the Court held that the demands made in connection with education policy related to the socio-economic interests of workers.

15.6  We are of the view that the consequences of the PIC’s management of the assets that it administers, particularly the GEPF’s assets, and therefore the establishment of the PIC and the functions of the PIC fall within the ambit of the social status and economic position of workers and therefore should be referred to Nedlac for consideration.

15.7  It appears from our instructions that the policy underlying the proposed new PIC entity and the impact on the economy of the investment of the monies of the size of that managed by the PIC and the fact that the majority of the assets managed by the PIC constitute pension fund monies fall within the scope of ‘socio-economic issues contemplated in the Nedlac Act. 

16  Should the member trustees of the Government Employees Pension Fund who were appointed by labour at the Public Service Co-ordinating Bargaining Council (“PSCBC”) be consulted?

16.1  We are instructed that :

16.1.1  the Minister of Finance is currently the only trustee of the GEPF and that this was intended to be an interim measure until a full board of trustees had been appointed.

16.1.2  Labour has appointed its representatives to take up positions as trustees of the GEPF.  The board of trustees has however not been formally constituted.

16.1.3  National Treasury has previously discussed many issues relating to the GEPF with the labour appointed trustees. 

16.2  It appears that it is possible that the Minister may face a conflict of interest as it is the department which falls under him which is responsible for the PIC bill and he is also the trustee of the GEPF.  This situation appears to create an undesirable potential conflict of interest.

16.3  In the circumstances, in order to ensure transparency and accountability it is arguable that it would have been appropriate to consult the trustees appointed by labour on the PIC bill.

17  Should the bill be referred to the PSCBC for negotiation?
17.1  Clause 4(d) of the Constitution of the PSCBC states as follows:

“(4)
The objectives of the Council, within its constitutional scope, shall be to


(a) …

(c) in terms of the Act and this constitution, negotiate and bargain collectively to reach agreement on matters of mutual interest to the employer and the employees represented by admitted trade unions in the Council;”

17.2  In the case of SA Democratic Teachers Union v Minister of Educators & others
 the Labour Court agreed with the description of a matter of mutual interest being ‘one which can fairly and reasonably be regarded as calculated to promote the well being of the industry concerned.’
 

17.3  The PIC will be managing the assets of the GEPF which comprise employee’s assets (their retirement fund contributions).  These contributions may be considered as employees’ ‘deferred wages’.

17.4  Further, we are instructed that National Treasury has previously discussed many issues relating to public service pensions with the PSCBC and has thereby demonstrated that it accepts that issues relating to the retirement fund benefits of members constitute matters of mutual interest.  

17.5  We are of the view that the management and preservation of an employee’s retirement benefit is a matter of mutual interest and that this is an issue which relates to the promotion of the well-being of the public service.

17.6  We are therefore of the view that the policy decisions relating to the establishment of the PIC in terms of the PIC bill should have been referred to the PSCBC.

18  Should the procedures required by the National Framework Agreement (“NFA”) be followed?  
18.1  Clause 2 of the NFA states that the purpose and status of the NFA is to establish an agreed process, based on stated objectives and principles, between the parties in regard to the restructuring of certain state assets. 

18.2  The NFA defines the following terms:

18.2.1  Restructuring - ‘substantial changes as they affect ownership and control, accountability, function and location of state assets.’ 

18.2.2  Privatisation – ‘the policy of converting public ownership of an asset to the private sector; or permitting the performance of a certain activity, hitherto carried out by a state owned enterprise, by a private sector business.’ 

18.2.3  Corporatisation - commercialisation and registration in terms of the Companies Act. 

18.3  These provisions, in particular, registration in terms of the Companies Act render the NFA applicable to the establishment of the PIC.  In the circumstances the procedures as set out in the NFA agreement must be followed.  

18.4  The operational assets of the PI Commissioners that will be transferred to the corporation in terms of the bill amount to R90.8 million as at 31 March 2003.

19  The opinion obtained by the PI Commissioners states that:

“the PIC Bill in its current form being already under consideration by the National Assembly (in the form of its Portfolio Committee on Finance) cannot at this stage be referred to Nedlac.  Parliament being vested with the Constitutional authority to enact legislation.”

20  The PIC bill is a section 75
 bill and will therefore be referred to the National Assembly and the National Council of Provinces.  

21  The rules of parliament, attached as annexure “C”, are clear that the person in charge of a bill introduced in the Assembly may withdraw the bill at any time before the Second Reading of the bill is decided and the person in charge of a bill introduced in the Council may withdraw the bill at any time before the bill has been disposed of in the Council.

22  We are instructed that the PIC bill has not been tabled for a second reading in the National Assembly and neither has the Council disposed of the bill.  There are therefore no impediments to the PIC bill being withdrawn.

Comments on the PIC Bill

23  Section 4 of the PIC bill provides that the main object of the corporation is to be a financial service provider in terms of the FAIS Act.  This means that the PIC will be entitled to manage assets of other clients and Cosatu is concerned about this.  This section read with section 11 raises concern in that this will entail that the PIC will be no different from any other private asset manager and that the focus of the PIC regarding the management of public sector funds may be lost.  This may be prejudicial to the public sector entities, as the PIC will be protecting the rights and interests of private clients as well as the public sector entities.

24  Section 6 of the PIC bill provides that the members of the board must be appointed by the Minister of Finance in consultation with the cabinet.  In view of the considerable stake that workers have in the assets managed by the PIC it may be advisable to consider a mechanism to enable broader representation on the board of the PIC.

25  We are of the view that it would be appropriate for section 11 to clarify that while the board of the PIC may develop investment strategies the clients of the PIC have the final say on the investment and management of their assets. 

26  The provisions of section 14 that provide that the Minister must approve the dividends declared by the PIC may also result in a conflict of interest, as the Minister is the sole trustee of the GEPF.

Conclusion

27  It appears from the above that the establishment of the PIC as a corporate entity is a matter that should properly be considered by Nedlac and the PSCBC.

28  We mention that it may be possible for Cosatu to embark on protest action to promote or defend the socio-economic interests of workers as provided for in section 77 of the LRA.  The provisions of section 77 and the definition of ‘protest action’ are contained in annexure “D” attached to this letter.

29  The process that would have to be complied with in terms of section 77 would be that a notice would have to be served on Nedlac the registered trade union or federation of trade unions stating:

29.1   the reasons for the protest action; and

29.2  the nature of the protest action;

30  The issue giving rise to the intended protest action must then be considered by NEDLAC or any other appropriate forum in which the parties concerned are able to participate in order to resolve the matter; and at least 14 days before the commencement of the protest action, the registered trade union or federation of trade unions must serve a notice on NEDLAC of its intention to proceed with the protest action.  The employers concerned would however have recourse to the Labour Court to attempt to interdict the protest action where it does not comply with the requirements of the LRA.

31  In order for the protest action to be protected, Cosatu would have to demonstrate that the issue in dispute is a socio–economic one.  It appears that the principle laid down in the case law in this regard is quite wide and it may be possible to argue that the issue is a socio-economic one as required for the purposes of section 77 of the LRA.

32  Should you have any queries or wish to discuss the matter further please do not hesitate to contact us.

Yours faithfully

Zaaheda Mayet

Cheadle Thompson & Haysom Inc.

Annexure “A”

33  Public Investment Commissioners Act, 1984.

34  Public Investment Commissioners’ Annual report, 2003.

35  PIC Bill – as published in government gazette number 26383 of 20 May 2004.

36  PI Commissioners’ presentation to the ad hoc committee on finance and select committee on finance dated 18 June 2004.

37  Application of FAIS to PIC – FSB submission dted3x 22 June 2004.

38  Cosatu submission on the PIC draft bill dated 25 June 2004.

39  PI Commissioners’ response to Costau submissions dated 27 July 2004.

40  Letter from Cosatu dated 2 August 2004 to members of the ANC study group – portfolio and select committees of Finance, Parliament.

41  Minutes - Portfolio Committee on Finance dated 3 August 2004.

42  Undated slides containing opinion obtained by PI Commissioners from Hofmeyr Herbstein & Ghiwala.

43  Undated FSB submissions on proposed amendments to the PIC bill.

Annexure “B”

Constitution

44  The memorandum to the PIC Bill states that the bill must be dealt with in accordance with section 75 of the Constitution, 1996.  

45  Section 75 deals with ordinary bills not affecting provinces and states as follows:

“(1) When the National Assembly passes a Bill other than a Bill to which the procedure set out in section 74 or 76 applies, the Bill must be referred to the National Council of Provinces and dealt with in accordance with the following procedure:



(a)
The Council must- 




(i)
pass the Bill;




(ii)
pass the Bill subject to amendments proposed by it; or




(iii)
reject the Bill.

(b)
If the Council passes the Bill without proposing amendments, the Bill must be submitted to the President for assent.

(c)
If the Council rejects the Bill or passes it subject to amendments, the Assembly must reconsider the Bill, taking into account any amendment proposed by the Council, and may-




(i)
pass the Bill again, either with or without amendments; or




(ii)
decide not to proceed with the Bill.

(d)
A Bill passed by the Assembly in terms of paragraph (c) must be submitted to the President for assent.

46  Section 59 of the Constitution deals with public access to and involvement in the National Assembly.  Sub-section 59(1)(a) states that the National Assembly must facilitate public involvement in the legislative and other processes of the Assembly and its committees. 

47  Section 72 of the Constitution deals with public access to and involvement in National Council.  Sub-section 72(1)(a) states that the National Council of Provinces must facilitate public involvement in the legislative and other processes of the Council and its committees.

48  Section 195 of the Constitution deals with the basic values and principles governing public administration and provides as follows:

48.1  (1) Public administration must be governed by the democratic values and principles enshrined in the Constitution, including the following principles:

(a)
A high standard of professional ethics must be promoted and maintained.

(b)
Efficient, economic and effective use of resources must be promoted.

(c)
Public administration must be development-oriented.

(d)
Services must be provided impartially, fairly, equitably and  without bias.

(e)
People's needs must be responded to, and the public must be encouraged to participate in policy-making.

(f)
Public administration must be accountable.

(g)
Transparency must be fostered by providing the public with timely, accessible and accurate information.

(h)
Good human-resource management and career-development practices, to maximise human potential, must be cultivated.

(i)
Public administration must be broadly representative of the South African people, with employment and personnel management practices based on ability, objectivity, fairness, and the need to redress the imbalances of the past to achieve broad representation.


(2) The above principles apply to- 



  (a)
administration in every sphere of government; 



  (b)
organs of state; and 



  (c)
public enterprises.

(3) National legislation must ensure the promotion of the values and principles listed in subsection (1).

Annexure “C”

Rules of Parliament

Relevant provisions from rules of the National Assembly.

49  Rule 242 

(1) If a Cabinet member, Deputy Minister, committee or member decides not to proceed with the introduction of a bill after Rule 241 has been complied with, the Cabinet member, Deputy Minister, committee or member must without delay inform the Secretary in writing of the decision.

(2) The Secretary must publish a notice in the Gazette stating that the proposed legislation has been withdrawn.

Introduction of bills and first and second readings

Introduction of bills in Assembly

50  Rule 243. 

(1) A Cabinet member or Deputy Minister or an Assembly member or committee introduces a bill (other than a bill mentioned in Subrule (4)) by submitting to the Speaker -

(a) a copy of the bill or, if the bill as it is introduced was published in terms of Rule 241(1)(c), a copy of the Gazette concerned;

(b) the explanatory summary referred to in Rule 241(1)(c), if the bill itself was not published; and

(c) a supporting memorandum which must -

(i) state whether the bill is introduced as a section 75 bill, a section 76(1) bill, a money bill or a mixed section 75/76 bill;

(ii) explain the objects of the bill;

(iii) give an account of the financial implications of the bill for the state;

(iv) contain a list of all persons and institutions that have been consulted in preparing the bill; and

(iv) if the bill is introduced by a Cabinet member or a Deputy Minister, include a legal opinion by a State law adviser, or a law adviser of the State department concerned, on the classification of the bill and any other question in respect of which the JTM is required to make a finding in terms of Joint Rule 160. 

First and Second Reading procedures
When First and Second Reading procedures are applicable

51  Rule 246. 

(1)
All bills introduced in the Assembly have a First Reading and a Second Reading in the Assembly after their introduction, and all bills introduced in and as passed by the Council have a First Reading and a Second Reading in the Assembly after their referral to the Assembly.

(2)
The First and Second Reading procedures do not apply if a bill or a version of the bill is referred back to the Assembly from either the Council or the Mediation Committee in terms of section 75 or 76 of the Constitution or a provision of the Joint Rules. 

52  Rule 269
A section 75 bill -

(a) must be referred to the Council in terms of Joint Rule 181 if the Assembly approves the Second Reading of the bill; or 

(b) lapses if the Assembly rejects the Second Reading of the bill. 

Reconsideration of section 75 bills if Council rejects or passes subject to amendments.

53  Referral of bill to Assembly committee
Rule 270. 

(1)
If the Council rejects a section 75 bill referred to it in terms of Joint Rule 181 or passes the bill subject to amendments, the Speaker must refer the bill and any amendments proposed by the Council to the portfolio committee concerned or to any other appropriate Assembly committee for 

(a) a report on the Council's rejection of the bill or on the amendments proposed by the Council; and

(b) recommendations on whether the bill should be passed again with or without any amendments, or whether it should not be proceeded with.

(2) 
The committee to which the bill is referred -

(a) may consult with the appropriate Council committee or the chairperson of that committee;

(b) may not propose any amendment which is not strictly relevant either to the Council's rejection of the bill or to the amendments proposed by it;

(c) may consult the JTM on whether any of the Council's amendment proposals or any amendments proposed in the committee - 

(i) will change the JTM's classification of the bill; or

(ii) will render the bill constitutionally or procedurally out of order within the meaning of Joint Rule 161; and

(d) may not propose any amendment that would -

(i) change the classification of the bill; or

(ii) render the bill constitutionally or procedurally out of order within the meaning of Joint Rule 161.

 Committee's report

54  Rule 271.
(1)
The committee to which the bill is referred must table in the Assembly -

(a) the committee's report and recommendations;

(b) the Council's proposed amendments, if the Council has passed the bill subject to amendments; and

(c) an amended bill, if the committee, in view of the Council's rejection of the bill or its amendment proposals, has agreed to amend the bill previously passed by the Assembly.

(2)
When the report is tabled the Speaker must place the bill on the Order Paper for debate and decision.

Debate and decision

55  Rule 272. 

(1) The debate in the Assembly on the committee's report and the bill must be confined to -

(a) the matters dealt with in the report;

(b) the question whether the bill should be proceeded with; and

(c) any amendments proposed either by the Council or the committee.

(2)
No member may place any amendments to the bill on the Order Paper.

(3) 
The Assembly may recommit the bill or any amendment proposal to the committee for reconsideration and a further report and recommendation before it decides on the bill.

        (4) The Assembly may either -

(a) pass the original bill again; 

(b) pass any amended bill proposed by the committee; 

(c) pass the original bill incorporating any amendments proposed by the committee or any amendments proposed by the Council which were rejected by the committee; or

(d) decide not to proceed with the bill.

(5) 
If Subrule (4)(c) applies, the Assembly must first decide on each amendment proposal of the Council, then on each amendment proposal of the committee and then on the bill as a whole, incorporating any amendment proposals agreed to by the Assembly.

          (6) A bill passed by the Assembly in accordance with this Rule and section 53 (1)(a) and (c) of the Constitution, must be submitted to the President for assent.

          (7) If the Assembly decides not to proceed with the bill, the bill lapses.

Withdrawal of bill

56  Rule 299. 

The person in charge of a bill introduced in the Assembly may withdraw the bill at any time before the Second Reading of the bill is decided.

Relevant provisions from the rules of the National Council of Provinces
Chapter 10: Legislative Process

Part 1: General

Legislative powers of Council

57  Rule 162.


(1)
The national legislative authority as vested by the Constitution in Parliament confers on the Council, in terms of section 44 (1) of the Constitution, the power –

(a)
to participate in amending the Constitution in accordance with section 74 of the Constitution;

(b)
to pass, in accordance with section 76 of the Constitution,  legislation with regard to any matter within a functional area listed in Schedule 4 of the Constitution and any other matter required by the Constitution to be passed in accordance with section 76; and

(c)
to consider, in terms of section 75 of the Constitution, any other legislation passed by the Assembly.

58  Part 4: Section 75 Bills

Chairperson’s functions when section 75 Bills received from Assembly  
59  Rule 207  
When a Bill passed by the Assembly is referred to the Council in terms of joint rule 181, the Chairperson of the Council must –

(a)
send a copy of the Bill and the accompanying memorandum to the Speaker of each provincial legislature for information purposes:  and

(b)
table the Bill in the Council or, it the Council is  not sitting,  table the Bill on the day on which the Council resumes its sitting.

Consequences of approval of amendment or rejection of section 75 Bills

60  Rule 214.

A section 75 Bill must be referred to –

(a)
the President in terms of joint rule 182 if the Council approves the Bill as passed by the Assembly; or

(b)
the Assembly in terms of joint rule 183 if the Council rejects or proposes amendments to the Bill as passed by the Assembly.

Same Bill may not be introduced more than once

61  Rule 229
When a Bill has been passed or has been rejected during any annual session, no Bill of the same substance may be introduced in that year except by leave of the Council.

Withdrawal of a Bill

62  Rule 231
The person in charge of a Bill introduced in the Council may withdraw the Bill at any time before the Bill has been disposed of in the Council.

Relevant provisions from Joint rules

Part 5: Joint Business, Section 75 Bills

Process if Assembly approves Second Reading 

63  Rule 181
lf the Assembly approves the Second Reading of a section 75 Bill, the Secretary must without delay submit the Bill to the Chairperson of the Council to deal with the Bill in terms of the Council rules.

Process if Council passes Bill without proposing amendments
64  Rule 182. 

lf the Council passes a section 75 Bill without proposing any amendments the Secretary must without delay submit the Bill to the President for assent.

Process if Council rejects Bill or proposes amendments
65  Rule 183. 

(1) 
lf the Council rejects a section 75 Bill or passes it subject to amendments, the Secretary must without delay submit the Bill and any amendment proposals of the Council to the Speaker.

(2) The Assembly must reconsider the Bill in terms of its own rules, taking into account any amendments proposed by the Council, and may -

(a) pass the Bill again, either with or without amendments; or

(b) decide not to proceed with the Bill.

         (3) The Secretary must submit a Bill passed

Annexure “D”

Section 77 of the Labour Relations Act

Protest action to promote or defend socio-economic interests of workers

(1) Every employee who is not engaged in an essential service or a maintenance service has the right to take part in protest action if-

(a)
the protest action has been called by a registered trade union or federation of trade unions;

(b)
the registered trade union or federation of trade unions has served a notice on NEDLAC stating-


(i)
the reasons for the protest action; and




(ii)
the nature of the protest action;

(c)
the matter giving rise to the intended protest action has been considered by NEDLAC or any other appropriate forum in which the parties concerned are able to participate in order to resolve the matter; and

(d)
at least 14 days before the commencement of the protest action, the registered trade union or federation of trade unions has served a notice on NEDLAC of its intention to proceed with the protest action.

(2) The Labour Court has exclusive jurisdiction-

(a)
to grant any order to restrain any person from taking part in protest action or in any conduct in contemplation or in furtherance of protest action that does not comply with subsection (1);

(b)
in respect of protest action that complies with subsection (1), to grant a declaratory order contemplated by subsection (4), after having considered-



(i)
the nature and duration of the protest action;

(ii)
the steps taken by the registered trade union or federation of trade unions to minimise the harm caused by the protest action; and





(iii)
the conduct of the participants in the protest action.

(3) A person who takes part in protest action or in any conduct in contemplation or in furtherance of protest action that complies with subsection (1), enjoys the protections conferred by section 67.

(4) Despite the provisions of subsection (3), an employee forfeits the protection against dismissal conferred by that subsection, if the employee-

(a)
takes part in protest action or any conduct in contemplation or in furtherance of protest action in breach of an order of the Labour Court; or

(b) otherwise acts in contempt of an order of the Labour Court made in terms of this section.

Definition of protest action in LRA

'protest action' means the partial or complete concerted refusal to work, or the retardation or obstruction of work, for the purpose of promoting or defending the socio-economic interests of workers, but not for a purpose referred to in the definition of strike;



(COSATU) CONGRESS OF SOUTH AFRICAN TRADE UNIONS

Friday, August 20, 2004

Chairperson Dr. Rob Davies – PC Finance and Honorable Members

Chairperson Ralane – SC Finance and Honorable Members

Parliament of South Africa 

P.O. Box 15

Cape Town

8000

Dear Chairpersons and Honorable Members

Re: COSATU Legal Opinion and recent developments PFMPC – NEDLAC

Attached please find the COSATU legal opinion as discussed in previous telephonic conversations. We again appreciate you accommodating COSATU in allowing us time to formulate this opinion. 

A few points of clarification around the opinion and NEDLAC decisions:

p.6 – 16.2 We would hold this position if no consultation with trustees of pension funds occurs and that the potential conflict of interest can arise in this context. 

In the PFMPC meeting held yesterday at NEDLAC, Labour again presented the arguments as contained in our submission and explained the concerns regarding unanswered questions by the PIC and Treasury about the functions and powers of the Corporation. 

Pending the outcome of your deliberations, the Chamber is willing to meet urgently (before your deliberations next week) to hear PIC perspectives on the ongoing concerns raised. Importantly, government stated that it would support this view and that it is very difficult to engage because of the various gaps and unanswered questions that should be clarified at NEDLAC, PSCBC and possibly within the NFA framework. 

We thank you again and hope that these concerns would be addressed at NEDLAC as our opinion has demonstrated.

Sincerely

Elroy Paulus

COSATU Parliamentary Office

Parliamentary Office 

10th Floor 

Plein Park Building

Plein Street

Cape Town

8001

P O Box 5622

Cape Town

8000

Tel: (021) 461-3835

Fax: (021) 461-4034

E-mail: cosatupo@wn.apc.org
� Cosatu submissions dated 25 June 2004.


� See annexure “A” to PIC response to Cosatu submissions dated 26 July 2004.


� PI Commissioners response to Cosatu submissions dated 27 July 2004.


� (1999) 20 ILJ 151 (LC)


� (2001) 22 ILJ 2325 (LC)


� at 2340 and 2341.


� PI Commissioners response to Cosatu submissions dated 26 July 2004.


� Section 75 of the Constitution.





