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GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in
existing enactments.

BILL

To amend the Close Cor porationsAct, 1984, so asto empower a court to make an
appropriate order in respect of a corporation and members of such corporation
after therestoration by theregistrar of the registration of that corporation; and to
allow a corporation to appoint another corporation as accounting officer; and to
provide for matters connected therewith.

E IT ENACTED by the Parliament of the Republic of South Africa, as
follows.—

Amendment of section 26 of Act 69 of 1984, as amended by section 6 of Act 38 of
1986

1. Section 26 of the Close Corporations Act, 1984 (hereinafter referred to as the
principal Act), is hereby amended by the substitution for subsection (7) of the following
subsection:

“(7) The Registrar shall give notice of the restoration of the registration of a
corporation in the Gazette, and as from the date of such notice—

(a) thecorporation shall [continue to exist and] be deemed to have continued in
existence as from the date of deregistration as if it [were] had not been
deregistered; and

(b) amember, or any other person having amaterial interest, may apply to a court

for any one or more of the following orders:

(i) An order that the legal liability incurred by a member in terms of
subsection (5) shall cease to exist;

(if) an order that the corporation whose registration has been restored shall
become liable for any liabilities incurred by any member of the
corporation in terms of subsection (5);

(iii) an order that the corporation whose registration has been restored shall
compensate a member who lawfully paid a clam that arose as a
conseguence of the provisions of subsection (5);

(iv) any other order that the court on the basis of fairness deems

appropriate.”.
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Amendment of section 60 of Act 69 of 1984, as amended by section 9 of Act 81 of
1992

2. Section 60 of the principal Act ishereby amended by the substitution for subsection
(4) of the following subsection:
““(4) (a) A corporation may appoint as its accounting officer—

(i) afirm as defined in section 1 of the Public Accountants' and Auditors' Act,
1991 (Act No. 80 of 1991); [and]

(i) any other firm, [may be appointed as an accounting officer of a
cor por ation, provided)] if each partner inthe[latter] firmisqualified to be so
appointed; or

(iii) any other corporation, if each member of such corporation isqualified to be so

appointed.

(b) The liability of a partner in respect of debts and liabilitiesincurred by afirm
contemplated in paragraph (a)(ii) during the partner’s period as a partner and the
liability of a member in respect of debts and liabilities incurred by a corporation
contemplated in paragraph (a)(iii) during the member’s period as a member may
not be excluded by operation of law or in any other way.

(c) For the purposes of paragraph (b), ‘‘debts and liabilities incurred” means
debts and liabilities incurred by the firm or corporation, as the case may be, in
connection with the performance by the firm or corporation, as the case may be, of
its accounting functions.” .

Substitution of certain wordsin Act 69 of 1984

3. The principal Act is hereby amended by the substitution for the words “he”,
“him, **his” and *“himself’, wherever they occur except in sections 10(1)(m) and (0),
13, 14, 15(1), 72 and 76(3)(b), of thewords‘“heor she”, “him or her’’, ““hisor her” and
“himself or herself”, respectively.
Short title

4. ThisAct is called the Close Corporations Amendment Act, 2005.
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MEMORANDUM ON THE OBJECTS OF THE
CLOSE CORPORATIONSAMENDMENT BILL, 2005

1. In terms of section 26 of the Close Corporations Act, 1984 (Act No. 69 of 1984)
(“‘the Act”), the Registrar of Close Corporations (‘‘the Registrar’’) may deregister a
close corporation under certain circumstances. Section 26(5) of the Act providesthat the
members of such close corporation are jointly and severally liable for any outstanding
liabilities at the time of deregistration. Section 26(6) of the Act allows the Registrar to
restore the registration of a deregistered close corporation under certain circumstances.
In terms of section 26(7) of the Act a close corporation whose registration has been
restored shall continueto exist and be deemed to have continued in existence asfrom the
date of restoration as if it had not been deregistered.

2. In the case of Mouton and Another v Boland Bank Ltd. 2001(3) SA 877 (SLA) the
question arose whether or not the restoration of the registration of a close corporation
affects a member’s liability under section 26(5) of the Act if the liability remains
undischarged at the date of restoration of the close corporation’s registration. The court
found that the member’s liability is not extinguished upon the restoration of a close
corporation’sregistration. The court argued that thereis no provision in section 26(5) of
theAct *“limiting its operation or making its operation subject to” section 26(7) and that
thereisalso no provisionin section 26(7) ‘“to reverse the one-time operation” of section
26(5) in respect of a member.

3. Inview of the above-mentioned judgment, it was decided to propose an amendment
to section 26(7) of the Act so asto prevent membersfrom being prejudiced under certain
circumstances. If a close corporation’s registration is restored in terms of section 26(6)
of theAct, amember who hasincurred legal liability in terms of section 26(5) of theAct,
or any other person having amaterial interest, may apply to a court for any one or more
of the following orders:

(&) Anorder that the legal liability incurred by a member in terms of subsection
(5) shall cease to exist;

(b) an order that the corporation whose registration has been restored shall
become liable for any liabilitiesincurred by any member of the corporationin
terms of subsection (5);

() an order that the corporation whose registration has been restored shall
compensate a member who lawfully paid a claim that arose as a consequence
of the provisions of subsection (5);

(d) any other order that the court on the basis of fairness deems appropriate.

4. The current provisions contained in section 60(4) of the Act, relating to persons
acting as accounting officers, are inadequate. Section 60(4) provides that a firm, as
defined in section 1 of the Public Accountant’s and Auditors’ Act, 1991 (Act No. 80 of
1991), and any other firm may be appointed as an accounting officer of a corporation.

5. The Standing Advisory Committee on Company Law (SAC) advised the
Department of Trade and Industry that the definition of firm should be broadened so as
to allow a corporation to perform the duty of an accounting officer. Thisis provided for
in clause 2 of the Bill. It is also proposed that the partnersin afirm (other than the one
defined by the Public Accountants' and Auditors’ Act, 1991) and the members of the
corporation should not be exempted from any liability incurred during their tenure. This
isin line with corporate governance principles.

6. FINANCIAL IMPLICATIONS FOR STATE

Publications of notices in the Government Gazette have financia implications and
those activities are budgeted for.

7. CONSTITUTIONAL IMPLICATIONS
None.

8. CONSULTATION
The following bodies were consulted:

« Accounting professional bodies; and
« Standing Advisory Committee on Company Law.



9. PARLIAMENTARY PROCEDURE

9.1 The State Law Advisers and the Department of Trade and Industry are of the
opinion that this Bill must be dealt with in accordance with the procedure established by
section 75 of the Constitution, since it contains no provision to which the procedure set
out in section 74 or 76 of the Constitution applies.

9.2 The State Law Advisers are of the opinion that it is not necessary to refer this Bill
to the National House of Traditional Leaders in terms of section 18(1)(a) of the
Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003),
sinceit doesnot contain provisions pertaining to customary law or customs of traditional
communities.
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